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Professional Motes. 


THE date of publication of this issue coincides 
with the statutory date for the election of 
London’s Lord Mayor. The Senior Alderman 
eligible for election is Sir Stephen Killik, J.P., 
and everything points to his choice by the 
Livery of the City of London and the necessary 
confirmation of such ‘choice by the Court of 
Aldermen. Sir Stephen is a well known stock- 
broker and a member of the Committee of the 
London Stock Exchange. As a young man he 
was engaged in accountancy, took Honours in 
the Society’s Intermediate examination, and 
is now a Fellow not in practice aad President 
of the Incorporated Accountants’ Students’ 
Society of London. 


We publish this month the syllabuses of a 
number of the District Societies of Incorporated 


Accountants, which are now commencing active 
operations for the autumn and winter. In 
addition to the ordinary lecture syllabus the 
Liverpool District Society is to conduct, in 
connection with its students’ section, a series of 
Revision Classes to be held weekly, commencing 
on September 21st. These classes are to be 
conducted by members of the Society, and cove: 
nearly the whole range of subjects of the Society’s 
Intermediate and Final examinations. The 
Liverpool members are to be congratulated upon 
their enterprise. 

A correspondent of The Times has drawn 
attention to a hardship which arises where a 
ground rent is payable in respect of a property 
the tenancy of which has become vacant. In 
such a case the Schedule A assessment ceases, 
and as the lessee can deduct only so much tax 
as he has actually paid, the ground rent becomes 
payable in full and the ground landlord escapes 
assessment on the amount. The grievance of 
the lessee is that although he has untaxed 
income of equal or larger amount, he is not 
allowed to set off his payment of ground rent 
against that income. The position is different as 
regards mortgage interest, and it has been sug- 
gested that the anomaly might be removed by 
repealing the proviso to Schedule A No. VIII, 
Rule 4, which limits the deduction of tax on 
rents to the tax paid on the property, thus bring- 
ing ground rent into line with mortgage interest. 
Any tax deducted by a lessee from ground rent 
in excess of tax actually borne by him on his 
income as a whole, could then be claimed by the 
Inland Revenue by assessment under General 
Rule 21, and the lessee’s total income for sur-tax 
purposes would be reduced by the amount of the 
ground rent paid by him. 

Last month we referred to a requisition by the 
United States Treasury for income tax returns 
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in respect of transactions in securities carried 
out on the New York Stock Exchange by persons 
resident in this country. The Committee of the 
London clearing banks has now recommended 
that where banks have conducted any such sales 
on their own account producing income taxable 
under the United States law, they should make 
a return in accordance with the request of the 
United States Treasury. It is understood that 
the American requisition made no _ specific 
demand for returns of dealings by banks on 
behalf of clients, and that there is no intention 
to give such returns. 


The Court of Appeal has affirmed the decision 
of Mr. Justice Finlay in the case of Weight v. 
Salmon, referred to in our April issue, in which 
it was held that shares which a managing director 
was given the right to take up at par while quoted 
in the market at a substantial premium, were 
liable to assessment for income tax. The ground 
of the assessment was that although the privilege 
of taking up the shares was not money, it was 
money’s-worth and could be turned into money. 


The Inland Revenue Authorities frequently 
claim that where income arises abroad and any 
remittances are made to this country the remit- 
tances must be assumed to have been made 
primarily out of income and cannot escape 
income tax on the ground that they were made out 
of capital. This view will apparently have to be 
somewhat modified, having regard to the decision 
in the recent case of Kneen v. Martin. Mrs. 
Martin had income arising in New York and 
she also had capital there. Certain securities 
were sold and the proceeds were remitted to this 
country and spent here. Assessments were 
raised in respect of the remittances on the basis 
that they must be assumed to have been made 
primarily out of income. The Special Commis- 
sioners were satisfied that, on the evidence 
produced to them, the remittances were in fact 
made out of capital and they discharged the 
assessments. 


The matter then came before Mr. Justice 
Finlay, who upheld the decision of the Commis- 
sioners. In his opinion it was entirely a question 
of fact, and he approved the view of the Com- 
missioners, viz, that so long as the taxpayer 
has income arising abroad and remittances are 
made to this country such remittances may be 
presumed to have been made primarily out of 
income, but such presumption can be negatived 
by evidence to the contrary. Continuing, 
his Lordship explained that artificial §trans- 
actions, such as the temporary investment of 


income in the purchase of securities abroad and 
their early realisation for the purpose of remit- 
tance to this country, would not operate to avoid 
Income Tax, as it was necessary to look at the 
substance and not merely the form of the trans- 
action. 


On an appeal against the amount of an assess- 
ment under either Schedule A or Schedule B the 
taxpayer has the right under sect. 138 of the 
Income Tax Act, 1918, to require the Commis- 
sioners to have an independent valuation of the 
property made by a person of skill nominated 
by them (verified by oath if so required) and the 
annual value must be determined in accordance 
with such valuation. In the recent case of 
Stewart v. Lyons the Inland Revenue Authorities 
sought to have a valuation so made: set aside on 
the ground that the Schedule A rules for assessing 
annual value were not over-ruled by sect. 138, 
and that certain relevant facts had not been taken 
into account. Mr. Justice Finlay, however, held 
that the valuation was governed by sect. 138, 
and that the decision of the duly appointed person 
of skill was accordingly conclusive. 


The action of the Board of Trade in the case 
of Re Allen makes it clear that a serious view 
is taken of default by Trustees in proceedings 
under Deeds of Arrangement and Bankruptcy 
in failing to transmit accounts to the Board of 
Trade. The case came before Mr. Justice 
Clauson in the Chancery Division recently when 
an order was asked for and granted for com- 
mittal of the respondent to prison. It was stated 
that even if the respondent were now ready to 
comply with the order of the Board of Trade he 
must remain in prison for a period sufficient to 
mark the serious view which the Court took of 
his default. 


A good deal of discussion has taken place 
recently with regard to the unsatisfactory form 
in which proxy forms are issued. As a rule they 
are sent out at the instance of the company’s 
directors, and are drawn in such a form as to 
enable one of the directors to use the votes in 
support of the policy of the Board. In the case of 
a plantation company a different form of proxy 
has lately been issued which invites the share- 
holder to state in writing whether he is “ for” 
or “against”’ the proposed resolution, and a 
space is provided in which he may define his 
attitude and thus have his vote registered either 
in favour of or against the directors’ proposals. 
While there is nothing to prevent this being 
done in the case of the usual form of proxy, 
there is no indication to the shareholder that he 
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can do other than give the proxy in the form it 
is printed or withhold it altogether. The likeli- 
hood is that proxies in an amended form will 
soon come into general use. 


The Board of Trade Report on Companies for 
the year 1933 shows that the number of companies 
on the registers of England and Scotland at 
December 31st was 138,803, consisting of 20,188 
public companies and 118,615 private com- 
panies. The paid-up capital of the companies 
on the register at the end of the year 
amounted to £5,562,429,827, of which 
£3,870,644,549 was represented by public com- 
panies and £1,691,785,278 by private companies. 


The total number of companies registered 
during the year in England and Scotland was 
11,936, against which 6,215 companies were 
struck off the register by reason of liquidation 
or ceasing to carry on business, thus leaving a 
net increase of 5,721. It is interesting to note 
that of the new companies registered, over 80 
per cent. had a capital of less than £5,000, and 
40 per cent. had a capital of less than £1,000. 

Winding-up proceedings were commenced dur- 
ing 1933 in the case of 3,146 companies. Of 
these 2,785 were voluntary liquidations, 354 
compulsory liquidations by order of Court, and 
seven under the supervision of the Court. 


According to the report of the Chief Registrar 
of Friendly Societies for the year 1933 the 
number of societies and branches employing 
public auditors was 7,538. These audits were 
carried out by 1,109 auditors, so that on an aver- 
age each auditor conducted the audit of some 
six or seven societies and the fees charged were 
equal to about £18 per audit. At the end of the 
year fourteen auditors were removed from the 
list, seven for inefficiency, two for failure to render 
a return of audits, one for failure to reply to 
correspondence, and four on other grounds. 
During the year 179 applications were received 
for the appointment of public auditor. In 104 
of these cases the applications were either with- 
drawn or were not granted; in the remaining 
75 cases the applicants were recommended for 
appointment or their names were noted for 
consideration in relation to future vacancies. 


In a recent issue of the Westminster Bank 
Review is an interesting article upon world 
trade, the facts in regard to which are compiled 
by the economic and financial organisation of 
the League of Nations. The following figures 


relate to the quantum and value of world trade 
from 1929 to 1933 :— 

1929 1930 1931 1982 19338 
Quantum -- 100 98 86 74 75 
Value (in gold $) 100 81.0 57.9 39.2 35.2 
Value (in £) .. 100 81.0 62.1 54.4 51.7 
The figures disclose a startling fall in the quantity 
and also in the value of world trade since 1929, 
but there is some small comfort to be derived 
from the fact that a slight improvement in 
quantity is indicated for the year 1933. 


A further analysis of the figures discloses that 
the increase in the quantum of trade in 1933 was 
mainly in relation to raw materials. This is taken 
to be definite evidence of industrial recovery. The 
recovery in prices of raw materials has reduced 
the gap between the level of commodity prices 
and the price of manufactured articles which 
was a serious factor in world depression. 
Although the quantum of trade increased in 
1933 by only 1 per cent., there was an advance 
in world production of about 13 per cent. Thus 
the figures confirm that a world-wide general 
improvement can only be based upon an ex- 
pansion of international trade. 


It is a rather curious fact that while the con- 
sumption of electricity in other countries has 
been declining, in this country it has been con- 
sistently increasing for some time past. The 
aggregate figures for the first eight months of 
the current year exceed the total for the 
whole of the year 1928 by 658,000,000 units. 
This increase probably arises to some extent 
from the development of the grid system 
which has brought prominently to the front the 
advantages of the use of electricity. In any 
event the latest returns of the Electricity Com- 
missioners indicate that Great Britain is becoming 
increasingly electrically minded and that domestic 
consumption has been an important factor in the 
rising rate of output. 


The London Stock Kxchange have issued an 
intimation to public companies that they have 
amended one section of the ex-dividend rules in 
order to meet certain difficulties which may arise 
in establishing title to taxation adjustments in 
cases where stock is transferred cum dividend on 
or about the dividend date. The object of the 
alteration is to ensure as far as possible that no 
security shall be made ex-dividend after the actual 
date of payment of that dividend. The practical 
result will be that securities may be made 
ex-dividend on one contango day (generally 
a fortnight earlier than in previous years). 
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According to the Statist’s index number of 
wholesale prices there has been, since August, 
1938, a rise of 16 per cent. in the price of vegetable 
food and about 5} per cent. in the price of animal 
food. Prices of minerals, textiles and sundries 
have remained almost the same. The tendency in 
recent months has been a slight rise in the prices 
of practically all groups of commodities with the 
exception of sugar, coffee and tea. 


THE STATUS OF A LIQUIDATOR. 


Ir is not possible to define exactly the status of a 
liquidator, but it was somewhat comprehensively 
described by Lord Justice Lawrence in Re 
Windsor Steam Coal Company (1928). He said that 
a liquidator was in some respects in the position of 
a trustee. His office was a statutory office under 
which he had statutory duties to perform, in- 
cluding the getting in of the assets and the pay- 
ment of the liabilities of the company and dis- 
tribution of the surplus amongst the share- 
holders. If looked upon as an ordinary agent, it 
might be necessary to show that by paying away 
the proceeds of his realisation of the company’s 
assets contrary to his authority he was negligent 
in the discharge of his duty. Even if that were the 
position, the facts in the case under review showed 
that he had been guilty of negligence, and fell 
far short of the standard of diligence required of 
a liquidator in administering the assets of a com- 
pany. It was difficult to conceive a much stronger 
case of negligence than the omission to apply to 
the Court where a claim was put forward against 
the company which the liquidator realised might 
be wholly invalid, and which even if valid was 
difficult to assess, while the liquidator knew that 
the persons out of whose money he intended to 
pay it objected to the payment. In the case 
referred to the liquidator was an accountant 
carrying on business for his own profit, and in 
the course of such business and as part of it he 
undertook to act as the liquidator of the company 
at a remuneration. In so acting he incurred a 
loss by acting wrongly, although honestly, and 
the Court declined to hold either that he had 
acted reasonably or that he ought fairly to be 
excused for the breach of trust. 

Under sect. 61 of the Trustee Act, 1925, 
three conditions must be complied with before 
the Court will excuse a trustee who has committed 
a breach of trust by making a payment to the 
wrong person. First, the payment must have 
been made honestly ; secondly, it must have been 
made reasonably, and thirdly, the trustee must 
show that he ought fairly to be excused for 
having made the payment. Even if a trustee has 
taken the best possible advice and acted on such 


advice that will not be sufficient to excuse him, 
if he is acting as a trustee employed because of 
his professional skill and paid for his services in 
performing his duties. 

As long ago as 1874 it was decided that the 
hand which receives calls necessarily receives 
them as a statutory trustee for the equal and 
rateable payment of all creditors. From the time 
of the winding-up order all the powers of the 
directors of a company to carry on the trade or to 
deal with the assets of the company are wholly 
determined, and nobody has any power to deal 
with them except the liquidator, and he must 
deal with them for the purpose of dividing them 
amongst the creditors (Re Oriental Inland 


Steam Company . 


In some cases whilst the liquidator is recognised 
in a sense as a trustee he is likened to an agent. 
In Re Silver Valley Mines (1882) it was said that 
though no doubt an official liquidator was in a 
sense a trustee, he was a paid agent of the Court, 
but was not entitled to the same indulgence as an 
ordinary trustee. He had some of the rights and 
liabilities of a trustee, but was not in the position 
of an ordinary trustee. As he was an agent 
employed to do business for a pecuniary reward, 
he was bound to use reasonable skill and diligence 
in the performance of his duties. And in Knowles 
v. Scott (1891), Mr. Justice Romer said that a 
voluntary liquidator was more correctly des- 
cribed as the agent of the company—an agent 
who had, no doubt, cast upon him by statute 
and otherwise special duties, amongst which was 
the duty of applying the company’s assets in 
paying creditors and distributing the surplus 
among the shareholders. 

A director is a trustee for the purposes of 
sect. 8 of the Trustee Act, 1888, which provides 
that in an action or other proceeding against a 


trustee, except where the claim is (a) founded 7 
upon any fraud or fraudulent breach of trust to | 


which the trustee was party or privy, or is (bd) 
to recover trust property, or the proceeds thereof 
still retained by the trustee, or previously re- 
ceived by him and converted to his use, the 
following provisions are to apply :— 

(1) All rights and privileges conferred by any 
statute of limitations shall be enjoyed in the like 
manner and to the like extent as they would 
have been enjoyed in such action or other pro- 
ceeding if the trustee had not been a trustee. 

(2) If the action-or other proceeding is brought 
to recover money or other property, and is one 
to which no existing statute of limitations applies, 
the trustee shall be entitled to the benefit of and 


be at liberty to plead the lapse of time as a bar J 


to such action or other proceeding in the like 
manner and to the like extent as if the claim 
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had been against him in an action of debt for 
money had and received. 

In Re Lands Allotment Company (1894), it was 
held that directors fall within sect. 8 of the Act of 
1888, as to moneys of the company which have 
come under their control and probably a liqui- 
dator would be held to be a trustee in similar 
circumstances. He would thus apparently have 
no protection in cases of misappropriation and 
fraud which by virtue of the Act of 1888 debar a 
trustee from relying on the protection of lapse 
of time. 


BREACH OF CONTRACT 
DAMAGES 
AND AVAILABLE MARKETS. 


Tue Sale of Goods Act, 1893, provides (by 
sections 50 and 51) rules to determine the 
measure of damages to be recovered where the 
seller or buyer of goods wrongfully refuses or 
neglects to deliver or to accept the goods for which 
he has contracted. Sub-section (8) of each of 
those sections declares that the measure of 
damages is prima facie to be taken as the differ- 
ence between the contract price and the market 
price at the date when the goods ought to have 
been accepted or delivered—or, if no time was 
fixed by the contract, at the date of the refusal 
to deliver or accept, as the case may be. In both 
these cases the rule is applicable “ where there is 
an available market for the goods in question.” 
The application is frequently the occasion for 
doubt and argument, since the terms ‘‘ market ” 
and “available ’ both call for interpretation in 
the light of the circumstances attending the 
particular trade and class of goods under con- 
sideration in any contested case. 

This much, certainly, is clear, that a distinction 
is observable as between such commodities as tea, 
cotton, sugar and the like, on the one hand, 
and machinery and plant on the other. For, 
whereas the former have regular markets— 
comparable to the stock exchanges in relation to 
stocks and shares—the latter have markets only 
in a restricted sense, and the extent of the 
restriction varies from case to case. 

Thus, in C. Sharpe & Company, Limited, v. 
Nosawa & Company (1917) the contract con- 
cerned a quantity of ‘‘ Japanese peas’ which 
were said to be of “a very special quality ” ; 
Mr. Justice Atkin there said that the difference 
between the goods contracted for and similar 
goods obtainable in the market was not so great 
as to amount to “a difference of kind or char- 
acter.” ‘‘It is hardly possible,” he proceeded, 


“to match a particular sample precisely, but 


that is a matter which can be adjusted when 
assessing damages.” 

An illustration of a contract concerning ma- 
chinery is to be found in Re Vic Mill, Limited 
(1913) where the buyer under a contract had 
refused to take up the machinery which he had 
ordered. It was argued that the machinery was 
of a common type so that the plaintiff should 
have had no difficulty in availing himself of the 
market to find an alternative customer, and of 
thereby minimising or wiping out the loss which, 
prima facie, he had suffered from the buyer’s 
breach. In point of fact the machines were such 
that they necessitated some adaptation to meet 
the requirements of each particular customer, so 
as “to fit a particular place, or to be connected 
with other machinery or what not.”” The Court 
pointed out that there could not be said to have 
been there an available market in which the 
seller could have disposed promptly of the un- 
wanted goods. The fact that he contrived to 
secure another customer for whom, by some 
expenditure of money, the machinery was ren- 
dered adaptable was an “ accident,” of which 
the buyer under the original contract derived the 
benefit. But the seller’s loss was not to be 
estimated merely upon the basis of the cost of 
adaptation. Such an estimate proceeded upon a 
fallacy, often to be met with and always to be 
guarded against in this class of case ; for it was a 
fallacy to overlook the point that if all had gone 
well the supplier of the machinery would have 
had two customers, two executed orders, and, 
therefore, two sets of profits. The breach of 
contract on the part of the first customer clearly 
involved the seller in the loss of one set of profits. 


The question whether or not there is an avail- 
able market at a given date is always a question 
of fact. Hence, in Marshall & Company v. 
Nicoll & Son (1919) the Lord Ordinary held 
upon a consideration of the evidence that there 
was an available market, and he arrived at the 
market price “‘ by making the best of the varying 
figures [adduced in evidence before him, covering 
the relevant periods] and taking a broad view 
of the situation.” Accordingly, the House of 
Lords declined to disturb his finding. Even 
supposing there is no available market, said Lord 
Shaw of Dunfermline, is that any reason why 
damages are not to be awarded? In such a 
contingency sub-section (2) of the sections is 
applicable. Under its terms, the measure of 
damages is the estimated loss directly and 
naturally resulting, in the ordinary course of 
events, from the breach of the contract. 


An available market may be available but 
restricted ; and the restriction may be due to a 
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variety of causes and be confined in varying 
degrees. Thus there may be no available market 
on the spot. In such a case it may be possible 
to buy from, or sell in, a market some distance 
away ; and then a sum must be allowed to cover 
the cost of transit, insurance during transit, and 
any other factors occasioned by the restricted 
availability of the market in this sense. 

Problems as to whether there is a market, 
and if so its extent, arise frequently nowadays 
in connection with broken contracts relating to 
motor cars, wireless sets, etc., which are com- 
monly sold upon a basis of more or less stan- 
dardised prices, as listed in the makers’ cata- 
logues. The means of selling them, however, 
through dealers who often take in exchange, 
by way of part-payment allowance, old models 
already owned by the purchaser, introduce com- 
plications as to the assessment of the market 
price of an item rejected by the purchaser, since 
the price obtainable from a substitute customer 
varies according to the allowance which he is able 
to exact for his old model, or according to the 
period over which he proposes to pay the price. 

In the recent case of The Arpad (1984), the 
Court of Appeal held (Lord Justice Scrutton 
dissenting) that where there had been a failure 
to deliver (in proper condition) a portion of a 
consignment of wheat, shipped to Hull, the fact 
that the consignee at Hull had thereby lost the 
profits he would have made on that portion 
arising out of sub-contracts of re-sale into which 
he had entered was not to be taken into account 
in assessing the damages which ought to be 
awarded against the shipowner who was re- 
sponsible for the faulty delivery. At first sight, 
this decision might appear to run counter to 
those mentioned above; in fact, it is in line 
with them, since whilst it confirmed their general 
propositions it distinguished the facts of this 
particular case; for here, the shipowner had 
no notice of the sub-contracts, the assignee of the 
bill of lading being unknown to him. In order 
successfully to claim damages a plaintiff must 
show that the loss occasioned was reasonably 
in the contemplation of the parties, in accordance 
with the rules of law flowing from the decision in 
Hadley v. Baxendale (1854). 


PERSONAL. 

Mr. J. A. Jenkins, F.S.A.A., having reached the retiring 
age, has resigned his position as Borough Treasurer and 
Accountant of the Metropolitan Borough of Hackney, a 
post which he has held for the last 33 years, prior to which 
he was for eight years accountant and treasurer to the 
Corporation of Crewe, so that he has completed 41 years 
as a Chief Financial Officer. The Hackney Borough 


Council passed a resolution expressing their appreciation 
of his services. 


OBSERVATIONS ON THE MAKING OF 
CONTRACTS. 


(CONTRIBUTED. ] 


AGREEMENTs in writing, whether simply by hand or 
under seal, are legal documents which should have the 
attention which the law requires, otherwise much 
trouble may arise out of them in numerous ways. 
The drafting of contracts is, therefore, a duty for the 
firm’s legal officer or adviser, but the matter does not 
end there if the intended objects are to be fully 
achieved. Such a document may be perfectly in order 
from a legal point of view, and yet be so badly 
drawn from the technical and financial standpoints 
as to be provocative of much litigation, the cause of 
considerable financial loss, and even be unenforceable 
by reason of its difficulty or impossibility of inter- 
pretation in the light in which it was intended. The 
legal aspect is important, but legal form is only re- 
quired to ensure that the intention of the parties is 
expressed so as to conform with the law of the land. 
Hence, a perfectly drawn document (legally con- 
sidered) may fail to make the real purport of the 
arrangement between the parties intelligible, let 
alone enforceable, unless those parties are enabled to 
co-operate in the drawing up of the agreement. 

The technical man knows what he wants, and 
should see that his requirements are properly pro- 
vided for; and so with the accountant officer. It is 
principally with the latter, in relation to his co- 
operation with the lawyer and the technical man, 
that the observations and suggestions in this article 
are concerned. The spheres of the three persons— 
legal, technical, and financial—are quite distinct, 
and there need be no overlapping. No accountant 
would wish to interfere with either technical or legal 
matters, but as regards the accountancy aspect, 
independent financial criticism of a constructive 
character should be made before contracts are com- 
pleted. It has been proved from practical experience 
that such procedure can be smooth-working and 
beneficial, and may be effected without any element 
of friction. 

Points arise in the carrying out of contracts which 
no one other than the financial adviser is likely to 
anticipate. One cannot here deal with the numerous 
matters of a contractual nature which would benefit 
by his co-operation, but a few may appropriately be 
given from which the contention can readily be 
appreciated. From these the general principles will 
be apparent. 

Each type of business has its own contractual 
matters, and, indeed, identical concerns have different 
methods by which otherwise similar transactions 
are treated. But all firms to whom the suggestions 
here put forward can be of any value have certain 
contracts which, in principle at least, are alike. 
These include agreements for supplies of materials 
to and work to be done for the firm, as well as, in 
many cases, contracts to supply goods to and do work 
for others. In view of the variety of matters in which 
the accountant can be of definite use, it is, in the case 
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of large organisations, convenient and advantageous 
to arrange for a central scheme of financial criticism. 


By way of making clear what type of advice the 
accountant can offer in this respect, a practical illus- 
tration may be useful. For the erection of a building, 
tenders are invited at a time when market prices of 
labour or materials are not stable. In such circum- 
stances, in order to cover himself against unforeseen 
rises, a contractor would ordinarily add an appre- 
ciably large amount, or alternatively (and this is the 
type of contract now reviewed) he will state a finely- 
cut figure subject to an addition of such sum as repre- 
sents actual fluctuations in, say, rates of labour, he 
to take the risk in regard to variations in prices of 
materials. On the other hand, falls in wages would be 
allowed as a deduction from the contract sum other- 
wise payable. There is, in the purely legal and techni- 
cal mind, a thought, on first inspecting the quotations, 
that the lowest figure ought to be accepted, provided 
the firm giving it is one of substance, and especially 
so if its operations are on a large scale and if it 
does practically all sections of ‘building trade work 
by its own workpeople direct. Experience shows that 
it may be more economical to accept a higher tender 
of a smaller but sound firm which sublets a great 
part of the work, as in the event of an increase in 
workmen’s wages, the additional sum falling to be 
added to the tender price may otherwise be so con- 
siderable that it more than outweighs the higher 
tender price (plus adjustments) quoted by the firm 
which itself manufactures little or nothing. In one 
case, for example, manufactured joinery would be a 
material purchased, and thus not an item giving 
cause for an adjustment in the contract price, whereas 
in the other circumstances, if the contractor makes 
articles in his own workshops, the increases in wages 
of men employed on work in connection with the 
contract fall to be paid by the employer of the 
contractor. 


If there should be a doubt in the mind of anyone 
concerned as to whether a person other than the 
firm’s accountant could not equally well safeguard 
the firm’s interests by working along the lines 
ascribed as the special qualification of the latter, a 
brief reflection of the centralisation aspect of the 
question should dispel it. The view-point of the 
accountant is not local in the sense of being circum- 
scribed by each particular agreement. It is general 
and envisages the whole of the firm’s affairs. This can 
be shown by a practical illustration. 


A public body had entered into two contracts with 
a large firm of contractors. The agreements provided 
inter alia that the prices stated therein should be 
adjusted in accordance with ascertained fluctuations 
(whether increases or decreases) as would arise in 
consequence of rises or falls in the cost of materials 
and in the rates of wages of persons employed on the 
work in question, when compared with the prevailing 
prices and rates of pay at the date the contracts were 
signed. An executive chief officer had been entrusted, 
by the terms of one of the agreements, with the task 
of ascertaining the fluctuations so far as the contract 


of his department was concerned, while the other 
agreement, running concurrently with the same con- 
tractor, specified that the accountant officer would 
make an examination of the contractor’s records. 
The representative of the executive department 
started first, and, without any co-operation with his 
brother officer of the accountant’s department, laid 
down a line of interpretation of the agreement which, 
be it to his credit, was definitely the most favourable 
to his department. This attitude was readily accepted 
by the contracting firm (which had shrewd men in its 
service). They, acting as one, visualised the whole 
position, and realised that a similar interpretation 
applied to the larger contract would be to their benefit. 
Soon after, the accountant’s representative arrived to 
inspect the books in relation to the larger contract, 
and he informed the contractor as to the basis on 
which he proposed to work (which, incidentally, was 
more strictly in accord with the letter of the contract), 
but he was successfully opposed on the ground that 
the authority’s earlier representative had already 
instituted a basis which had been agreed, and as the 
signed and sealed contracts were identical so far as 
fluctuation provisions were concerned, there could be 
only the one interpretation. 


Lack of co-operation, with its consequent series of 
individual actions, cannot be other than detrimental 
in all circumstances, and, as in the case alluded to, 
be conducive to losses of both money and dignity. 
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THE MEANING OF ‘“‘GOODWILL”’ IN THE 
LANDLORD AND TENANT ACT, 1927. 


The following article, which appeared in the columns 
of the Law Times, is reproduced by permission :— 


The Landlord and Tenant Act, 1927, has presented a 
series of difficult problems to the practitioner who is 
asked to give helpful advice to landlords or tenants 
seeking to know how far, if at all, the Act has modified 
their respective rights and liabilities. A certain obscurity 
has surrounded the very principles to be applied, which 
appears to be due, in part, to the vagueness of the draft- 
ing and, in part, to the fact that Parliament has been 
unable or unwilling to frame any definition of ** goodwill.” 
The doubts as to the meaning of the Act have been 
reflected in the reports of the referees appointed there- 
under. These show that there has been no certainty as 
to the manner in which questions arising under the Act 
should be approached. Nor has it been possible to 
deduce from their findings any clear principles. The 
recent decision of the Divisional Court in Whiteman 
Smith Motor Company Limited v. Chaplin (150 L.T. Rep., 
854; (1934) 2 K.B., 35) should be of some assistance in 
tackling the difficult problem of the right of a tenant 
to compensation for goodwill, as both the judgments of 
Lord Justice Scrutton and Lord Justice Maugham contain 
a careful analysis of the meaning of this term. Under 
sect. 4 of the Act a tenant of business premises becomes 
entitled, ‘‘ at the termination of his tenancy, on quitting 
the holding, to be paid by his landlord compensation for 
goodwill if he proves to the satisfaction of the tribunal 
that by reason of the carrying-on by him or his 
predecessors in title at the premises of a trade or 
business for a period of not less than five years goodwill 
has become attached to the premises by reason whereof 
the premises could be let at a higher rent than they 
could have realised had no such goodwill attached : 
Provided that (a) the sum to be awarded as compensation 
for such goodwill shall not exceed such addition to the 
value of the holding at the termination of the tenancy 
as may be determined to be the direct result of the 
earrying-on of the trade or business by the tenant or 
his predecessors in title. ... Under sect. 5 a new 
lease of the premises may be applied for by the tenant 
if the sum which could be awarded to him under 
sect. 4 would not compensate him for the loss of goodwill 
he would suffer if he removed his business to other 
premises. Under sect. 5 the tenant is also entitled to 
compensation for loss if no new lease is granted owing 
to the fact that the landlord properly requires the 
property for his own purposes. 

In the recent case the tenants of premises, where 
they had carried on the business of garage proprietors, 
repair works, and petrol-filling stations, claimed under 
sect. 5 a new lease on the ground that the sum which 
could be awarded to them under sect. 4 would not 
compensate them for the loss of goodwill which they 
would sustain if they moved. The referee appointed 
under the Act was of opinion that no compensation 
for goodwill was payable to the plaintiffs under the 
Act, and he could not recommend that a new lease 
should be granted to them. His report was adopted 
by the County Court Judge, and the plaintiffs appealed. 
The referee reached his conclusion by an obscure and 
somewhat involved process of reasoning, which has been 
rejected by the Divisional Court, so that it need not be 
considered here. The recent decision is of importance, 
however, as it explains the factors which have to be 


borne in mind when trying to discover if the tenant has 
created goodwill which will bring him within the provision 
of sects. 4 and 5. 

** Goodwill ”’ is a term which has been employed in a 
loosely technical sense for many years, but no satisfactory 
and precise definition has ever been framed. That most 
generally used is to be found in Crutwell v. Lye (17 Ves., 
335), where Lord Eldon said ‘* goodwill is nothing more 
than the probability that the old customers will resort 
to the old place.” This definition is obviously too wide 
to be applied helpfully when endeavouring to ascertain 
if a tenant is entitled to compensation under sect. 4 of 
the Landlord and Tenant Act, 1927. It is therefore 
necessary to consider the elements of goodwill. Mr. 
Merlin in his book divided goodwill into three classes, 
the ‘“‘ cat, rat and dog.” This division was considered 
by the Divisional Court and, while not adopted by the 
learned Lords Justices as providing an exhaustive 
analysis, is helpful in determining the nature of the 
tenant’s rights. The cat prefers the old home to the 
person who keeps it and stays in the old home, though 
the person who has kept the home leaves. The “ cat” 
goodwill, therefore, represents that part of the customers 
who continue to go to the old shop though the old 
shopkeeper has gone. The dog represents that part of 
the customers who follow the person rather than the 
place. These customers the tenant may take away 
with him if he does not go too far. There remains a 
class of customers who may neither follow the place nor 
the person but drift away elsewhere: these have been 
called the “rat.” Lord Justice Maugham in his judg- 
ment pointed out that this division might be misleading, 
and to make the position clear a furthér animal, the 
rabbit, should be introduced. The “cat” goodwill 
might be due simply to the site of the premises. The 
cat might be attracted away by a gentle stroke on the 
back and a bowl of milk. In other words, the tenant, 
if he continued business in the neighbourhood, might, 
by circularising his old customers, attract them away 
from the premises. The “‘ rabbit ” goodwill represented 
those customers who come simply from propinquity to 
the premises. As the learned Judge further pointed 
out, if this is borne in mind, it will be apparent that the 
‘** rabbit”? may be much bigger than the “ cat,’’ who 
(if indeed it does not wholly vanish) may well shrink 
to the dimensions of a ‘“‘ mouse.” The division into 
“cat, rat and dog” goodwill is, therefore, far from 
complete, and even when the “‘ rabbit ” is introduced the 
division is still subject to so many qualifications that 
it is not a certain or reliable method of applying the Act. 
It does, however, provide a first means of approach to 
the subject and should help in considering how far a 
tenant is entitled to compensation. 


When a tenant claims compensation under sect. 4, the 
compensation to which he is entitled is not what he has 
lost, which, if he cannot set up in business elsewhere, 
would be “ cat, rat and dog ” goodwill, but the additional 
value that the landlord has gained by acquiring the 
premises at the end of the lease (Hudd v. Matthews, 
148 L.T. Rep., 383; (1930) 2 K.B., 197). The Act 
provides that the only part of the additional value gained 
by the landlord to be considered is that which is the 
direct result of the carrying on of the business by the 
tenant, and which is not exclusively due to the situation 
of the premises. The goodwill which can be an addition 
to the value of the premises in the hands of the landlord, 
is that kind which has become attached to the premises 
irrespective of their position—the ‘‘ cat” element in 
fact—which would naturally be reflected in a higher 


iH] 


SewAscstAaRewvseeseserwyreadaewzdsevusesaseraerwusz 


8 ee Po Cc 
$$$ ———————_—_—————————_————————— mm 
to 
a ur 
Te: 
tic 
on 
un 
un 
lat 
los 
th 
in 
be 
qu 
tri 
Co 
of 
fu 
tai 
as 
- an 
sur 
of 
al 
as: 
an 
cel 
. to 
go 
ton 
th: 
Col 
to 
ter 
op 
po 
$01 
do 
thi 
bu 
is 


OcTOBER, 1934] 


THE INCORPORATED ACCOUNTANTS’ JOURNAL. 


rent payable by a person carrying on a similar business. 
The value of such goodwill may be greatly diminished if 
the tenant is able to obtain premises in the neighbour- 
hood, and this possibility has been provided for by 
sect. 4, sub-sect. (1), (ii) (d) (i), under which the tribunal, 
in determining the amount of compensation for goodwill, 
may require the tenant to undertake not to carry on 
the trade in question within a specified distance of the 
premises. Lord Justice Maugham held that the real 
question to be answered was what is the addition to the 
value of the premises in the hands of the landlord by 
reason of the ‘“‘ net adherent goodwill,” loosely called 
the “cat goodwill,” being the goodwill, if any, which 
will remain attached to the premises, not including the 
site goodwill, otherwise “rabbit goodwill,” that is, 
irrespective of customers who would come to a new 
tenant starting a new business simply because of their 
convenient situation. The learned Judge stated it was 
important not to confuse “site goodwill,” which is 
inherent, with ‘“‘net adherent goodwill.”” The com- 
pensation to which the tenant would be entitled was the 
difference, if any, between (a) the value of the reversion 
if the landlord were to let the premises at the goodwill 
rent, i.e., for the purpose of the same business as that 
which the tenant had carried on, and (b) the value of 
the reversion if he let the premises at the normal rent. 
These observations offer a guide to the principle which 
must be employed to determine whether a tenant is 
entitled to compensation under sect. 4. 


It is to be further observed that if a tenant is entitled 
to compensation under sect. 4, and claims a new lease 
under sect. 5, which is refused by the tribunal for the 
reasons specified in sub-sect. 3 (b) thereof, the compensa- 
tion he can thus claim for goodwill has to be assessed 
on a different basis. While the basis of compensation 
under sect. 4 is the benefit accruing to the landlord, 
under sect. 5 the basis is the loss to the tenant. In this 
latter case the tenant may prove that if he moves he will 
lose not only the “ cat” element of goodwill but also 
the *“‘ dog” element, in that his old customers will not 
in all probability go to him in the new premises he has 
been able to secure. This section also raises different 
questions, and is a matter for the discretion of the 
tribunal. The judgments in Whiteman Smith Motor 
Company v. Chaplin (sup.) contain an exhaustive analysis 
of the nature of goodwill, and they would appear to 
furnish the principles which must be employed in ascer- 
taining whether a tenant has built up such a goodwill 
as to give him a right to compensation under the Landlord 
and Tenant Act, 1927, and, if so, the basis on which 
such compensation must be assessed. The working out 
of the principles in practice in any particular case will 
always be a difficult business and one on which experts 
assuredly will disagree. The actual rights of landlords 
and tenants have as a result become a matter of un- 
certainty, as they depend very largely on the inferences 
to be drawn from an analysis of the nature of the tenant’s 
goodwill. Lord Justice Scrutton in Simpson v. Charring- 
ton (150 L.T. Rep., 103; (1934) 1 K.B., 64) observed 
that ‘“‘a number of other points occur to me on the 
construction of the Act, which seems to me in its workings 
to be rather a damnosa hereditas for both landlord and 
tenant.” Time will probably justify this expression of 
opinion. The last case on the subject has simplified the 
position to this extent that it has brought out clearly 
some of the points referees have to consider, but, in so 
doing, it has revealed the complexity of the matter and 
the fact that it must be a most uncertain and difficult 
business to assess the compensation to which a tenant 
is entitled under sect. 4. 


The Sale of Goods. 


A Lecture delivered at Plymouth to the Incorporated 
Accountants’ District Society of Devon and Cornwall, by 
MR. O. GRIFFITHS, M.A., LL.B. 


Mr. Grirriras said : The whole of the law in relation 
to the sale of goods was codified by the Sale of Goods 
Act, 1893, but for that reason it must not be thought 
that cases decided before 1893 are obsolete and valueless. 
The Act did not introduce great changes in legal principle. 
In the main it may be said that the Act merely put into 
statute form that which was always the accepted principle 
of common law, or, as applied to sale of goods in particular, 
the principles of the law merchant. 

Thus it is that the pure law teachers attach as much 
importance to pre-Act decisions as they do to the Act 
itself, but for the purpose of this evening’s lecture I shall 
be mainly concerned with the Sale of Goods Act. I adopt 
this approach to the subject, as I must not forget that in 
the main you are examination candidates, and your 
examination, when it questions you on this subject, 
seeks to discover your knowledge of the statutory pro- 
visions either in particular or as applied to factual 
circumstances. 

Naturally, in just one short lecture I cannot hope to 
cover in any great detail the statutory provisions and 
their operations as applied to a transaction of the sale of 
goods ; but I shall attempt to introduce you to the main 
provisions of the Act and make an effort to explain to 
you the operation of these provisions. 

Sect. 1 of the Sale of Goods Act defines a contract of 
sale of goods as ‘** a contract whereby the seller transfers, 
or agrees to transfer, the property in goods to the buyer 
for a money consideration called the price.” 

As in so many other legal topics, notably the law in 
relation to bills of exchange, the definition, although 
used as a starting point, is of absolute importance. Let 
me make bold to say that if our definition is properly 
understood you will have obtained the key to the whole 
law in relation to the sale of goods, and much of what 
may now be incomprehensiible will follow as a natural 
corollary. Let us halt here for a moment and reconsider 
our definition. If we examine it carefully, we find that, 
as a result of the inclusion of the words “‘ transfers or agrees 
to transfer,” the Act must of necessity deal with two 
different transactions. These transactions have been 
termed in sect. 1 (3) as a sale and an agreement to sell. 
The sale is where the title, the ownership, or, as the defini- 
tion says, the “ property ” in the goods has passed from 
the seller to the buyer ; whereas in the agreement to sell 
we have a contract in which the consideration is goods 
and “ money consideration called the price.” 

You have no doubt heard it mentioned that a sale is 
an executed contract, whilst an agreement to sell is an 
executory contract of sale. 

Note this word “* property ” used in the definition ; it 
does not mean the “ physical ” characteristic of the goods, 
nor the material property, but it is a word of legal sig- 
nificance. It means the right of the person in relation 
to the goods, the full absolute right, the ownership of 
the goods as distinct from mere possession, and possession 
is not of necessity the same thing as ownership. 

Wuat are “ Goops” ? 

The Sale of Goods Act, as the definition so aptly indi- 
cates, deals with transactions of sale in relation to the 
property in goods. We can sell debts by compliance 
with the Law of Property Act, 1925 ; shares, in conformity 
with the provisions of the company’s Articles and of the 
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Companies Act, 1929 ; bills of exchange, as required by 
the Bills of Exchange Act, 1882, but under the Sale of 
Goods Act, 1893, only ‘‘ goods ”” may be sold. Now this 
words ‘‘ goods” requires a little reconsideration and 
explanation. The definition section of the Act has defined 
goods as ‘‘ Goods include all chattels personal other than 
things in action and money. The term includes emble- 
ments and things attached to or forming part of the land 
which are agreed to be severed before sale or under the 
contract of sale.” 


From an examination of this definition we can see that 
land, and that which is attached to, forming part and 
parcel of the land, cannot in general be purchased and 
sold under the Act; but specific exemption appears to 
be given to ‘‘ emblements and things attached to or form- 
ing part’ of the land, provided they are agreed to be 
severed before sale or under the contract of sale. Thus, 
as you are probably aware, there can be a mere agreement 
to sell a crop of wheat not yet sown, or a crop of potatoes 
not yet sown, but when the wheat is cut, or the potatoes 
lifted, even though resting on the land, they can be sold 
under the Sale of Goods Act. 


I want you now to consider a group of cases in which 
the whole point of difficulty and trial in the Court was 
deciding whether the transaction was sale of goods under 
the Act or a sale of labour, or skill, or services at common 
law. Take the first case—and actually the most difficult. 
An old lady calls at a dentist’s surgery and makes an 
appointment (by entry by the nurse-attendant in the 
‘engagement book ”’) to see the dentist and obtain the 
making and fitting of a set of false teeth ; after a final 
fitting, but before final adjustment and delivery, the good 
old lady died and left the dentist to sue the executor for 
the price of the teeth. The executor promptly denied 
liability on the grounds that there was no evidence— 
as in fact there was not—as required by sect. 4, Sale of 
Goods Act. The dentist, righteously indignant that he, 
a skilled professional man, should be considered a common 
shopkeeper and seller of wares, replied that the contract 
was for skill, ability or labour, and that he had sufficient 
evidence—as it would be—in the entry on the engagement 
book and the oral evidence of the nurse. Now think 
over that case: what would you consider it to be? Or 
consider this other case where a pressing suitor, having 
no face value, induces the lady of his affections—she is 
a modern * miss” don’t forget—to marry him on the 
promise—or compensation—which you will, to settle 
£10,000 on the marriage by way of marriage settlement. 
He contracts with a solicitor to draw up the marriage 
settlement, and some time later is called upon to pay a 
rather large bill—or fee as solicitors call it—in return for 
which he will receive a large pile of confusedly worded 
documents—to wit, the settlement. Such paper, &c., 
is certainly goods within the Sale of Goods Act, but is the 
transaction within the Act? Or again, where, to do your 
President a great honour, you contract with a celebrated 
portrait painter to paint a life-size—not necessarily 
life-like portrait, since the painter is of the modernists 
school—for a large fee. Or, finally, where a picture dealer 
gives a local artist a commission to paint half-a-dozen 
local topics at two guineas each, the dealer specifying 
the size and, more or less, design required. Consider 
these cases: had you been called upon to decide them, 
what would you have decided ? No doubt you would let 
unreasonable instinct decide for vou that in the case of 
the solicitor and the celebrated portrait painter, the 
contract was for labour—or in relation to such personages, 
should we say rather skill or ability. You are correct ; 
call it what you will, the contract is at common law, and 
certainly not under the Sale of Goods Act. But what of 


the other cases? What test would you apply in coming to 
a decision? There seems to be no universally accepted 
principle, and our decided cases merely give us an unsatis- 
factory test. We must ask ourselves ‘“‘ What was the real 
and true purpose of the contract? Was it that a title in 
goods shall pass ?. Was it that the supply of goods should 
be of the essence of the contract to which labour or skill 
was only incidental, although such skill was necessary 
to put the goods into a certain shape, form or design ? 
Or was it that the skill or labour or services was of the 
essence as applied to goods which were merely incidental 
to the transaction ? If the former, the transaction is for 
goods, whilst the latter is a contract at common law. 
Apply this test to the other illustrations I gave you, and 
in the case of the old lady and the teeth I think you will 
agree with me and with the Judge in the case of Lee vy. 
Griffin (1861), it was a transaction for the sale of goods. 
I know that it requires the skill of a dentist to make a set 
of false teeth, but look at it from another view: What 
did the old lady truly require ? She did not want a mouth 
full of skill, but of teeth—of goods to which skill was 
incidental—and the dentist undertook to supply them. 


EVIDENCE. 

We must pass now to a consideration of the evidence 
required to establish the existence of a contract of sale. 
I have always made it a point when lecturing to or teaching 
students for the non-legal professional examinations to 
advise them that they must not in their legal studies 
concern themselves with the rules of evidence; they 
must not wonder how facts are to be proved ; sufficient 
it is that the fact is stated as existing. After you have 
passed your examination “ evidence will be nine points 
of the law,” and always take care the evidence be in your 
favour—but for the purpose of your examination study 
you must assume as proved all the facts of the case quoted. 

Now, however, because no other alternative is open to 
me, I am compelled to ask you to consider rules of evidence. 
Whenever an action is commenced in the Courts on a 
contract for the sale of goods, quite naturally the party 
asserting the existence of the contract must be prepared 
to establish to the satisfaction of the Judge that a contract 
did in fact exist. Now in most cases in the Courts the 
Judge can admit almost any kind of evidence to establish 
the existence of the fact asserted, but in the case of a 
contract for the sale of goods to the value of £10 and 
upwards, the contract shall not be enforcible by action 
unless the buyer shall accept part of the goods so sold 
and actually receive the same, or give something in 
earnest to bind the contract, or in part payment, or unless 
some note or memorandum in writing of the contract be 
made and signed by the party to be charged or his agent 
in that behalf. We can see, therefore, that a Judge 
may only accept one of the four classes of evidence already 
mentioned. Consider for a moment each class in turn, 
but keep fixed in your mind that all we are requiring is 
evidence to prove a contract does exist ; we are not con- 
cerned whether there is a breach of contract, or whether 
or not the goods are up to sample, or whether the title 
in the goods has passed to the purchaser, but simply 
whether or not there is a contract for the goods. 

As to “ earnest’ as evidence, there is not much difli- 
culty ; it is merely the passing from one to the other of 
some form—any form—of valuable consideration as a 
token that the parties have contracted. The shaking of 
hands which is so customary in England to seal a bargain 
cannot be submitted as “ earnest,” there must be the 
“* giving of something ” as earnest. 

As to part payment as evidence, this may be established 
in one of two ways. Firstly, as is most usual, the pur- 
chaser gives the seller some amount of legal tender which 
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it is proved the seller receives, so as to constitute a recog- 
nition that there is a contract. On the other hand, if 
the purchaser has no cash on his person he may request 
the seller to set off against the price some debt which 
the seller owes the purchaser, and if the seller agrees to 
such request, then there is part payment proved by way 
of set-off. The only point in this to remember is that the 
agreement to set off must be separate from the agreement 
to sell. Thus, if a purchaser agrees to purchase goods 
provided the seller will set off a debt owing to the would-be 
purchaser against the price, such an agreement for set-off 
cannot be used as evidence of part payment as it con- 
stitutes a term of that contract, for the existence of 
which we are requiring evidence. 
WRITTEN MEMORANDUM. 

Next, consider “* some note or memorandum in writing ” 
as evidence. It is useless to submit to the Judge as 
evidence of a contract against me a written memorandum 
signed by yourself; the memo must be signed by the 
party to be charged, or his agent in that behalf. Thus 
we have decided cases in which it was established that the 
alteration of the terms of a barrister brief by the barrister 
was a written memorandum signed by “ his agent in that 
behalf,” or the signing of a purchaser’s name by an 
auctioneer in the auction book was a written memorandum 
“ signed by his agent in that behalf,” or, again, the printed 
name of the auctioneer on the auctioneer’s catalogue 
and record-of-sale book was a sufficient signature of the 
person to be charged—presume there the auctioneer was 
dealing, not as agent, but as principal. 

The written memorandum may be one or more docu- 
ments, but if more than one all that is necessary is that 
each document refers to the other so that there is an 
unbroken chain of evidence, and oral evidence to establish 
the inter-relation is not necessary—for if it be it is not 
good evidence by way of a written memo. 

ACCEPTANCE AND RECEIPT. 
Lastly, from the view point of evidence, let us consider 


“ acceptance and receipt,” or, as the Act says, ‘‘ accept ° 


the goods so sold and actually receive the same.”” There 
must exist both receipt and acceptance, one without 
the other is not admissible as evidence. The Act is 
unfortunate in its employment of the word “* acceptance,” 
but it has tried to make some amends by providing that 
“there is an acceptance of goods within the meaning of 
this section when the buyer does any act in relation to 
the goods which recognises a pre-existing contract of sale, 
whether there be an acceptance in performance of the 
contract or not.” Let us consider a case directly on this 
point. Suppose I agree to sell you corn up to sample, 
delivery in bulk to take place a few days subsequent. 
On that agreed date my wagoner arrives at your place 
with the sacks of corn, and you either direct the wagoner 
to unload the sacks on to your premises or you jump 
on to the wagon and place your hand on one of the sacks. 
Up to this point, what have we? Is there any evidence 
of any fact which can be submitted to the Judge? I 
think so. The directions to the wagoner to unload or 
your own act is, I believe, sufficient evidence of “* receipt.” 
Cannot it be said that there is some act by the would-be 
purchaser which is evidence that he is taking into his 
custody and control the goods forwarded to him—the 
lien of the would-be seller exercised by his agent the 
wagoner has ended—and this is all that “receipt ’? amounts 
to. But “ receipt ” alone, as I already have told you, is 
hot sufficient as evidence under sect. 4. Let us proceed 
and see what follows. You take your knife and cut open 
the mouth of the sack, and then—now this is vital—you 
run the corn over your hand and compare it with the 
sample given you. After careful examination you turn 


to my wagoner and say: “‘ Take it back to your boss 
and tell him I said ‘ it is not up to sample.’ ” 

Have we any other evidence at this point ? Examine 
the facts yourself and attempt an answer. The words 
you addressed to my wagoner merely explain your action 
in comparing the bulk of corn with the sample, and 
consequently it is your act which is vital, not the words 
alone. I think, if you will consider it now, and clear 
your mind of any preconceived ideas, you will agree with 
me that but for the existence of an agreement to purchase, 
you would not have troubled to examine the corn. That 
is acceptance by the purchaser. I know you can return 
the corn if it is not up to sample ; but you can no longer 
plead, if I decide to sue you for breach and bring corn 
experts as witness of the fitness of the corn, that there 
was no agreement to purchase corn. On the other hand, 
too, I must establish the existence of the contract by 
** acceptance ” before I would be allowed to offer the 
evidence of these corn experts against you that the corn 
is up to sample. I will not give you any more cases on 
this point ; it is better that you will let the ideas sink into 
your mind, and then, I have no doubt, you will grasp 
the underlying principle and be better fitted to approach 
other cases where the facts are not so clear nor the deduc- 
tion so self-evident. 

I shall digress for a moment at this point and offer you 
a word of warning when approaching this topic in the 
textbooks. There is another reference to the word 
** acceptance ”’ in the Act, i.e., in sect. 35, but without 
discussing its meaning here, it refers to an act from which 
ownership over goods is implied, but this is entirely 
different from an act from which the existence of a con- 
tract may be implied or deduced. Thus, when reading 
your textbook on this topic of “ acceptance” within 
the meaning required by sect. 4, no doubt you will find 
many illustrations given you, but—and here is the un- 
fortunate danger point—the cases will be an unexplained 
confusion and mixture of those dealing with sect. 35, 
as well as those dealing with sect. 4. It would be better 
to tear that page from your book or else avoid it, and 
return to a consideration of those cases when you have 
completed a study of the whole subject of sale of goods, 
and consequently in a better position to test each case 
for yourself and place it in its proper place, under sect. 4 
or sect. 35. 


Tue PassiInG OF PROPERTY IN Goops. 

I have said much of the agreement to sell goods. Let 
us now proceed to a consideration of the “‘ sale ” of goods, 
and for this purpose we must ask ourselves ‘“‘ When does 
the agreement to sell become a sale ?” or, to be more in 
keeping with the terminology of the Act, ‘‘ When does the 
property (or ownership, or title) in goods pass from the 
seller to the buyer?” It may seem foolish to you if I 
emphasise the fact that before ownership or property in 
goods can pass we must have goods in existence. I can 
‘“* agree to sell”’ you future or unascertained goods, but 
before I can “ sell” goods to you, I must have goods in 
existence, and goods which are the subject matter of our 
transaction, and such that they are capable of passing 
under the contract. This precept may be reasonable 
and self-evident to you, but when a case arises for your 
consideration, how soon you forget the precept, or perhaps 
how much more difficult you sometimes find it to apply. 
Consider this case. I own an oil ship still at sea carrying 
1,000 tons of vegetable oil. I approach you and wish to 
sell, and you agree to buy from me 100 tons of that oil, 
and in return for the delivery to vou of a delivery order 
made out for 100 tons you pay me in cash £100, repre- 
senting the purchase consideration. That is all that 
happens between us two, but soon afterwards, whilst 
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the ship is two days from port, she sinks. Who suffers 
the loss of the 100 tons of oil? Or, put in another way, 
did you own the 100 tons of oil? Had the property in 
the 100 tons of oil passed to you? If so, you suffer the 
loss ; if not, I must suffer the loss. 


Think on that legal principle I gave you but a moment 
ago. Are you able to say from the detail I gave you that, 
before the ship sank, your goods were in existence, your 
100 tons were in existence? I think not. Certainly the 
physical property of a kind capable of becoming your 
goods did exist, but not your goods. They did not exist, 
they were not ascertained to such an extent that your 
goods could be identified. Let me put it to you in this 
way. ‘ What particular portion or part (not quantity) 
of that 1,000 tons of oil was your goods—your 100 tons of 
oil?’ You don’t know, because your goods as “* goods ” 
haven’t been brought into existence. 


The payment of money to me or the delivery of a piece 
of paper to you would not be a test. Neither act is 
sufficient to appropriate the goods to the contract as 
required by sect. 18. 


I will give you another case on this point, but I warn 
you, one much more difficult. I am a farmer owning a 
large tree which I have felled and which is now lying 
on my land. You, a timber merchant, are interested in 
the purchase of a portion of it, naturally that portion 
which is best suitaie to your needs. After we have 
agreed upon the price you mark the tree with a clear chalk 
mark, or cut the bark of the tree with your knife to 
indicate the actual portion which you want. Before the 
tree had been sawn through at the points marked, the 
tree was destroyed by fire. You have now to decide 
which of us suffers the loss. Has the property in the 
portion of the tree trunk passed to you? Are your goods 
in existence, specific, certain, ascertained and capable of 
being identified ? 


Do you agree with me when I tell you that the loss 
is mine, that the property in the portion of the tree trunk 
has not passed to you, that your goods have not been 
brought into existence? How is it possible for your 
goods to be in existence if they still form part and parcel 
of the whole tree? In support of this view let me quote 
you some words of explanation given on this point by a 
person more able to explain and more worthy to be listened 
to—Judge Willis—who said : ‘“‘ If a person agrees to buy 
a specified marked portion of a whole tree trunk, no pro- 
perty in that which the vendee has agreed to buy has 
passed to the vendee, because the vendor has no property 
in it. Until actual separation takes place there is no 
property in the thing sold by the vendor and rone that 
he can transfer. The portion of the tree which the pur- 
chaser required had no individuality, and no one had any 
property in that part which was the subject of the sale. 
Until you have individuality you cannot have property. 
A man cannot by contract or any other way become the 
separate owner of an undivided portion of a chattel.” 
Does that satisfy? Does that clear your difficulty for 
you? I think it should. 


So much for our first principle. What others remain ? 
By a rule, peculiar to English law alone, it is quite possible 
that the property in goods, that is the ownership in goods, 
shall pass from seller to buyer by mere words of mouth. 
Give your attention to this transaction. I offer to sell 
you this gold watch for 10s., and one of you says, “* Right, 
I accept.” I place the watch back in my pocket, and 
you have—at least I hope you have—the 10s. in your 
pocket. Whose is the watch? Strange as it may seem 
to you, you own the watch. It is yours, not mine. 


I must disclose to you now the legal principle I employed 
in deciding this case in the way I did. 

When goods are specific, certain and ascertained— 
as this watch is—the property in the goods will pass as 
soon as the parties intended it to be transferred. How 
is this intention ascertained? As a celebrated Judge 
once said : ** The devil himself knoweth not the mind of 
man.” Fortunately, in this respect the Sale of Goods 
Act in sect. 18 has provided rules to be followed in 
ascertaining the intention of contracting parties. I 
want you to refer to these rules—there are but five of 
them—as I shall not have the time to deal with all of 
them. This is the first rule ‘‘ Unless a different intention 
appears, where there is an unconditional contract for the 
sale of specific goods, in a deliverable state (and so is my 
watch), the property in the goods passes to the buyer 
when the contract is made, and it is immaterial whether 
the time of payment or the time of delivery, or both, be 
postponed.”** Do you see now why the watch is yours, 
although I had replaced it in my pocket ? 


CONDITIONS AND WARRANTIES. 

So much for the passing of property in goods. Let us 
proceed to another topic, the conditions and warranties 
in a contract for the sale of goods. When persons buy 
and sell goods they are free to fix the terms of the contract 
as they so desire ; thus they are free to create such express 
conditions and warranties as they can agree upon, and 
the provisions of the Sale of Goods Act, 1893, have not 
made any attempt to restrict this contractual freedom. 
We have the rather amusing (but unreported) case where 
a sailor returning from his long sea journeys with his 
parrot, agreed to sell it to an old lady who purchased it 
upon the expressed understanding that it was capable of 
talking—and swearing—in three different foreign tongues. 
Now if you will peruse the Sale of Goods Act, 1893, you 
will find therein nothing about swearing or talking parrots, 
but, nevertheless, the transaction is one of sale within 
the provisions of the Act. 


Whilst the Act does not restrict, it yet interferes, and 
where the contracting parties are silent in regard to 
particular representations in relation to goods sold, the 
Act will always imply certain representations. Thus in 
every contract for the sale of goods which is controlled 
by the Act there are certain well-defined conditions and 
warranties implied by law. Examine this simple example. 
A sells B a watch, which is subsequently proved to have 
been stolen from Z. Z can obtain a recovery of the 
watch from B—omit for the moment any thought of 
purchases in market overt—and B can obtain a recovery 
of his money from A on the ground of the breach of the 
implied condition given by A that he had a title in the 
watch at the time of the sale. 


You readily understand that example, but consider 
this one. A gentleman enters the jug-and-bottle depart- 
ment of a public-house and asks the barmaid for a bottle 
of Stone’s ginger-beer, for which he is charged 7d. When 
he gets home and proceeds to open the bottle, the neck of 
the bottle breaks in his hand and causes a very severe 
injury, demanding prolonged medical attention. 


It is established beyond doubt that there was a defect 


' in the glass in the neck of the bottle, and the purchaser 


was not negligent when opening the bottle. You have to 
decide whether the purchaser can obtain a recovery from 
the publican for the damage he has suffered. I am quite 
aware the publican did not manufacture the ginger-beer, 
neither did he manufacture the glass bottle, but what 
you tnust not forget is—because this is the key to the 
situation—the publican was a “seller” of “ goods.” 
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Now a seller of goods, whether he be manufacturer or not, 
gives an implied condition that the goods are of merchant- 
able quality. The defective glass made the goods not of 
merchantable quality. You will say the bottle was good 
enough to hold the ginger-beer. I agree, but the bottle 
was not—as facts proved it—fit and proper enough to 
be safely opened—and goods to be of merchantable quality 
must satisfy all the purposes for which they are required. 
Do you agree with the decision that the publican is 
liable? I think you do, and you certainly will if you will 
consider the position honestly. Do not worry about 
satisfying your own conscience and demands for fair play. 
I will do that for you by saying that, of course, the 
publican can sue the manufacturer, or the person from 
whom he bought, for an indemnity. 


When goods are sold under a trade name the actual 
seller, if he is not the manufacturer, does not give any 
condition or warranty in relation to those qualities, or 
other characteristics, which are subject to the trade mark, 
and which are thus the representations of the manu- 
facturer alone. The actual seller merely gives a condition 
that the trade mark is not forged or falsely applied, e.g., 
that goods sold with the trade mark ‘* Nestle’s Milk ” are 
actually manufactured by Messrs. Nestles. Consider 
this case. I have been suddenly left quite a lot of money, 
and since I need a well-earned rest from my labours I 
decide to go on a touring ho!iday by car. For this purpose 
I enter your shop and ask you to sell me a car fit for touring 
purposes. I tell you that I know nothing about cars or 
their capabilities, and consequently I am relying on your 
skill and judgment to let me have a car fit for the purposes 
for which I require it, for touring purposes. Knowing this, 
you sell me a “ Buratti” car, and sell it me under a 
trade name, stating the car to be fit and sound and free 
from defect, but exclude yourself from all other con- 
ditions and warranties. I take the car, but a day or so 
later I return with it—or it with me—and ask for a return 
of my cash, since the car, as it is easy to prove, is not fit 
for touring purposes. You deny liability on the grounds 
that the car was sold with or under a trade name, and 
consequently, since in fact it was a “* Buratti” car, your 
liability does not arise. But you forget I made known 
to you the purpose for which I required the car, and I 
relied on your skill and judgment to supply me with a car 
fit for the purpose for which I required it, and, under the 
Sale of Goods Act, you gave me an implied condition that 
the goods supplied were fit for the purpose for which they 
were required. You caused a breach of this condition ; 
you must take a return of the car and refund me my cash. 


Taking all the implied conditions and warranties 
referred to in the Act you will find that they are so obvious, 
so natural to transactions, that people never think of 
wasting time and words in referring to them, and conse- 
quently it is only equitable that they be implied. Thus, 
what “* Boots’”’ assistant, when selling you a hot-water 
bottle, would dream of saying ‘‘ Yes, sir—this hot-water 
bottle has been tested and found fit for holding hot water 
up to boiling point. It is free from all defects, and there 
are no holes from which the water could leak and spoil 
your bedclothes.”” It may be good salesmanship—and 
even that I doubt—but the law saves the assistant time 
and voice, and says, in effect, that such are the qualities 
of the hot-water bottle, and the seller implies them when 
selling. 

Well, gentlemen, my time has expired and I must stop. 
As you can readily see, there is much I have left undone, 
but I think, as I promised, I have introduced you to the 
main general principles. I have not wearied you with 
the names of cases. I did so purposely, because names 


mean nothing. I want you to grasp principles and see 
their application to facts. I shall be thankful if I have 
interested you sufficiently so that you re-approach your 
studies with fresh and renewed effort and a little more 
understanding and knowledge. 


Correspondence. 


CANCELLATION OF FORFEITED SHARES. 
To the Editors, Incorporated Accountants’ Journal. 

Sirs,—With reference to the editorial note to the query 
of ** Arcadia ” in your issue of September, 1934, assuming 
that the forfeiture of the shares has been in strict accord- 
ance with the company’s regulations, it would appear that 
the forfeited shares may be treated in the same manner as 
shares which have not been taken up or agreed to be taken 
up. If this is so, the provision of sect. 50 of the Com- 
panies Act, 1929, will enable the company to cancel those 
shares without application to the Court. 


If, then, the shares are cancelled the amount standing 
to the credit of the Forfeited Shares Account becomes 
virtually a premium on shares, and as there is no possi- 
bility of this premium being passed on to some person 
to whom the forfeited shares might be allotted, the 
premium may legally be treated as divisible profit (re 
Hoare & Co.) 

Therefore, if my contention is correct, this Forfeited 
Shares Account balance may be used in the manner 
suggested by your correspondent. 

I appreciate that you would not welcome any lengthy 
correspondence on this point and I have, therefore, 
somewhat curtailed my arguments. 

It would be, in my opinion, interesting to open the pages 
of your Journal to obtain the views of other more experi- 
enced persons on this matter. 

Yours faithfully, 
V. R. ANDERSON. 


Liverpool, September, 1934. 


To the Editors, Incorporated Accountants’ Journal. 
Sirs,—With great reluctance I must disagree with your 
editorial comment on the foregoing query published at 
page 438 in the September issue of the Journal. 


If there is any meaning at all in nomenclature, then 
surely an account headed ‘‘ Forfeited Shares Account ”’ 
is not the same thing as an account labelled ‘‘ Share 
Capital Account.” 

In truth, is not the credit balance to Forfeited Shares 
Account the amount of cash received by the company 
on shares taken out of Share Capital Account ? Put another 
way, the Forfeited Shares Account reflects moneys received 
not on Share Capital Account, but arising from a breach 
of contract to take shares in the company. I do not see 
any bar, subject to the Articles, to using this money on 
Revenue Account. I am not touching on the prudence 
or imprudence of such a step. It may well be that 
the moneys received on Forfeited Shares Account have 
been used together with monies subscribed on Share 
Capital Account, to purchase capital assets. In order 
to release the Forfeited Shares moneys it would be neces- 
sary to substitute (possibly) some of the company’s 
working capital. There will be little dispute with the 
view that, in most cases, such a step would be undesirable. 
But the legal view remains, in my opinion, undisturbed, 
and is to the effect that the Forfeited Shares Account is 
not a species of Share Capital Account. 
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I do not appreciate the need for the querist’s insistent 
desire to “‘ cancel forfeited shares.” On forfeiture, the 
shares comprised therein drop back into and form part 
of the company’s unissued capital. Usually this species 
of capital is reckoned an advantage, for its presence means 
that the company can make a further issue of shares 
(up to the quantum of unissued capital) without (a) paying 
further capital duty; and (b) incurring the expenses, 
time and formaiities necessary to an increase of capital. 


‘ However, if it is desired to cancel the forfeited shares, 
it is pointed out that the procedure would appear to be 
via sect. 50 (e) of the Companies Act, 1929. 


A valid forfeiture of shares operates as a reduction of 
paid-up capital, and is the only case in which capital can 
be so reduced without the sanction of the Court. 


I do not know of any legal authority supporting the 
contemplated step of using on Revenue Account the 
credit standing to Forfeited Shares Account. Further, 
I do not think such support necessary ; the nature of the 
Account (Forfeited Shares Account) involved being 
sufficient. Yours faithfully, 

E. H. 

September, 1934. 


[Our footnote to “ Arcadia’s ” letter in our September 
issue was perhaps not quite so explicit as it might have 
been. What we intended to convey was that a company 
cannot without the sanction of the Court reduce its 
capital so as to treat otherwise than as capital any sum 
received in respect of forfeited shares which have not been 
re-issued.—Eps., I.A.J.] 


CAPITAL OR REVENUE PROFIT IN A 
LIQUIDATION. 
To the Editors, Incorporated Accountants’ Journal. 

Srrs,—I shall be obliged if you will kindly publish the 
following query :— 

A and B are manufacturers of a kind of article. Each 
has his own factory. In order to avoid competition they 
decide to start a private limited company consisting of 
A and B and their nominees. The company entered 
into an agreement with A and B to market the produc- 
tion of A and B factories—the production to be pur- 
chased by the company at a price which will include the 
cost of raw materials and the percentage of wages and 
other oncost. The company was started in June, 1933, 
but owing to dissensions it was taken into voluntary 
liquidation in the month of May following. No business 
was done subsequent to the date of liquidation. The 
liquidator realises the stock-on-hand by selling it to 
A and B at an agreed market price which is higher than 
the cost price to the company, after the date of liquidation. 
Debtors are realised and the creditors are paid off. Between 
the market value and the cost of stock sold by the Liqui- 


dator there is a difference of £2,500. Is this a revenue . 


profit or capital profit on realisation of assets, the element 
of trading being entirely absent at the time of disposing 
of the stock ? Reference to decided cases will be greatly 
appreciated. 
Yours faithfully, 
** ARCADIA.” 

September, 1934. 

[In the case of Commissioners of Inland Revenue v. 
Burrell (1924) it was decided by the Court of Appeal that 
after the liquidator had assumed his duties it was a 
misapprehension to continue the distinction between 
profits and capital.—Ens., I.A.J.] 


Damages and Compensation in 
Relation to Income Tax. 


A Lecrure delivered before the Incorporated Accountants’ 
Students’ Society of London and District by 


Mr. ROLAND BURROWS, K.C. 


The chair was occupied by Mr. Ricnwarp A. Wirry, 
Incorporated Accountant. 


Mr. Burrows said: I propose to talk to-night on a 
subject which has never been adequately connected 
together in the text-hooks relating to income tax, and 
which, indeed, has been taken by the Courts more or 
less piecemeal, and I doubt whether some of the decisions 
that have been given have been given with due con- 
sideration to principle. I am going to endeavour as 
far as I can to iay down a general principle and see how 
far that general principle can be said to apply to cases of 
damages and compensation. 

First of all, let me make a few general observations. 
You all know that for the purposes of computing the 
amount of an assessment for income tax, all receipts 
and expenditure of the person who is to be assessed 
fall between two main classes, viz, capital or revenue. 
If the former, then the amount in question is excluded 
from both sides of the computation ; if the latter, it will 
be included on the appropriate side so as to increase or 
decrease the amount which is shown by the computation. 
If the amount in question is the only item which might 
be brought into computation, and it is decided that it is 
not a revenue receipt, then, of course, it follows that 
there will be no assessment. I am not at all sure that 
it is really quite logical to say that items which have to 
be considered for income tax purposes are either capital 
or revenue. Strictly speaking, what we are endeavouring 
to arrive at is the assessable income of the individual, 
and if an item is excluded from that computation, then 
it does not matter to us whether the item is capital or 
not. 


Now I am not dealing, of course, in this respect with 
matters which are expressly declared by the statute to 
be items which have to be brought into the computation. 
If Parliament says something is to be taxed, it does not 
matter whether it is income or capital; it has to be 
taxed because the statute so declares, even though an 
economist may demonstrate satisfactorily that it ought 
not to be taken into consideration. If a particular item 
has to be considered, it is either capital or revenue, or 
it is divisible into one or the other. There is no thir¢ 
class. As you all know, the Revenue do not in practice 
recognise suspense accounts, however much, from the 
accountant’s point of view, it may be desirable to place 
matters in suspense, and, indeed, it has been recently 
pointed out that an assessment cannot be held in sus- 
pense. That was in Lambe v. Commissioners of Inland 
Revenue (1934, 1 K.B. 178). 


The consequence of this principle is that there are 
many items of receipt or expenditure which are difficult 
to place in the appropriate category. Some items fall 
into one category or the other, not so much because they 
are appropriate thére as because they are wholly in- 
appropriate to the other category; and the particular 
topic on which I am going to talk to-night is one that 
it is extremely difficult to place, because whatever one’s 
ideas may be with regard to compensation and damages, 
generally speaking .they have very little to do with 
ordinary business procedure. In fact, I might say this 
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to start off with—-that a man who is in business is in 
business to make profits from his dealings. He is not in 
business to make profits from receiving damages for any 
wrong or breach of contract committed by other people 
with regard to him or to receive compensation for the 
compulsory acquisition of his property. 

At one time it was a general belief that damages or 
compensation were not assessable at all. The point 
arose in Strong v. Woodifield (1906, A.C., 448). The 
particular facts in that case were that a brewery company 
carried on a hotel by a manager, and a guest was injured 
in the hotel by a part of the chimney-piece falling upon 
him as he was lying in bed. He recovered damages. 
Then the brewery company for the purposes of its income 
tax carried into the debit side the amount of the damages 
and costs that it had had to pay. But the House of Lords 
said that they were not an item for deduction. Lord 
Loreburn (then Lord Chancellor), at p. 452, said this: 
“If the losses are connected with the trade carried on 
so as to be really incidental to it, then they can be 
deducted. If, on the other hand, they are incidental to 
some other occupation, or fall upon the taxpayer in some 
other capacity than that of trader, then they cannot be 
deducted.” It may be if you read the case you will 
not appreciate why a railway company may deduct, as 
Lord Loreburn suggested it might, damages awarded 
against it in respect of accidents to passengers, which 
must be due, I assume, either to a defective part of the 
line or other premises or of its rolling stock or equipment 
or the negligence or incapacity of its servants—why a 
railway company should be able to do that and a grocer 
should not be able to do the same if his shutters fall 
upon a passer-by in the street. The shop with the 
shutters seems to be on the same footing as the premises 
and equipment of the railway company, but Lord 
Loreburn thought that the two cases were quite distinct. 
The reason, I gather, is this: that the Lord Chancellor 
considered that a railway company is engaged in the 
carriage of passengers and he was restricting it to the case 
of injury to passengers, while a grocer is not engaged in 
the business of safeguarding the passers-by in the street, 
and it is as the owner of real property, and not as a 
grocer, that he is cast in damages. 

While on that point, I might suggest to you for dis- 
cussion a rider which may be placed upon the decision of 
Strong v. Woodifield in this way: Assume that a film 
company produces a film and some lady considers that 
she is libelled by it and succeeds in persuading a jury 
that she has, in fact, been libelled and is entitled to 
heavy damages. Is the film company entitled to deduct 
the damages or award as an expense of the business ? 
I am not going to discuss the question, but it falls to be 
determined upon this basis: Is the loss by reason of 
the damages awarded to the lady so connected with 
the trade carried on as to be really incidental to it? Is 
it really incidental to the business of producing films to 
libel respectable ladies occupying positions in society ? 

So far as damages and compensation are concerned, 
you must consider it from two different aspects—the 
aspect of the person who pays and the aspect of the person 
who receives. It is not like Mercy, which the poet tells 
us “ blesses him that gives and him that takes,” because 
in point of fact damages are paid out by one person, 
who deducts them from his computation, and they are 
received by the other person, who seeks to exclude them 
from his computation. 

There is a case, which excited a good deal of interest 
in professional circles, where the Crown sought to assess 
the recipient and failed, and then sought to exclude it 
in computing the oy of the payer and then failed. 


It does not follow that because a person is not liable to 
tax if he receives the money, the person who pays it must 
exclude it from his computation. If you get that clearly 
in your mind you will avoid what has caused a consider- 
able amount of confusion which occurs when you are 
not thinking. Take a simple illustration, not from 
damages or compensation, but from ordinary business— 
the payment of a butcher’s bill. The ordinary private 
individual pays his butcher’s bill and the amount which 
he pays has nothing whatever to do with his liability for 
tax and he cannot deduct it; but, on the other hand, 
the butcher receives the amount of the bill: he is in 
trade or business as a butcher and it is part of his revenue 
receipts, and therefore must be brought into computation 
for the purpose of ascertaining the balance of his profits 
and gains. 

When a man is | paying out damages or compensation, 
it is therefore necessary to inquire whether these items 
are so connected with his trade or business and form part 
of it that they amount to a business expense. For 
example, suppose dishonesty or pilfering by subordinates— 
can he deduct the loss? Mr. Justice Rowlatt, in Curtis 
v. Oldfields (9 Tax Cas., p. 319), seemed to think it could 
be deducted if the receipts never reached the employer, 
but not otherwise. But he was dealing there with the 
case of a managing director who stole money after it had 
been received by the company, and his decision was in 
words which lay most stress on the fact that it was a 
theft after receipt by a person who was in a position to 
do what he pleased. It is not clear whether the real 
point in the mind of the Judge was that the money was 
stolen after receipt or that the thief was a person in a 
position of control and not a subordinate. In that 
particular case the deduction was claimed as a bad debt. 


It is on this footing that fines and penalties which are 
somewhat analagous to damages are not deductible. 
To allow a deduction for fines and penalties would throw 
upon the general body of taxpayers a proportion of the 
consequences of the wrong-doing of the particular tax- 
payer, and it could not be allowed. You will find a case 
of that kind in Commissioners of Inland Revenue v. 
Alexander von Glehn & Co. (1920, 2 K.B., 553). That 
was a case where some people had been fined for a breach 
of the Trading with the Enemy Act. It was suggested 
that it was a trade expense which could be deducted, 
and the Court held that it was not. 

Where damages are paid it is necessary to inquire 
whether the reason for paying such damages is so 
intimately connected with the carrying on of the trade 
or business as to be incidental to it and consequently 
a real business expense. Where the damages are for 
breach of contract, then the nature of the contract 
must be examined and that should settle the matter. 
Demurrage, for example, is really damage for unduly 
detaining ships, vehicles, &c. If the detention is for 
the purposes of the business of the party concerned, 
then demurrage is a business expense. If I am a coal 
merchant and you consign coal to me in your trucks 
and give me three days, and I detain them four days 
for the convenience of my business, and I pay you 
demurrage for the one day’s detention, then the payment 
of that damage is part of the expense of my business, 
and therefore I ought to be able to carry it in as an expense 
in the computation. On the other hand, you may get 
a case where a contract of service is broken by the employer. 
He is bound to pay damages for wrongful dismissal, and 
he pays them. Are the damages awarded a business 
expense ? The answer is “ Not necessarily.”" My view 
of the decisions is that in a case of damages for wrongful 
dismissal, the same principle applies as was applied in the 
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case of paying compensation to a director or an employee 
in order to terminate his engagement. 

This leads me to another group of cases which have 
now become settled on something like a working footing. 
It is customary in business, as you know, for directors 
and employees to be engaged on contracts for periods of 
time, and it often happens that, for one reason or another, 
the employer finds it desirable to terminate those con- 
tracts before they are fully run out. Frequently it has 
nothing whatever to do with the capacity of the person 
who is employed, but sometimes it has. Again, there are 
cases where people are employed and they are only 
entitled to reasonable notice, but the employer does not 
desire to terminate the engagement on such meagre 
terms. Take, for example, a man who is dispensing 
with the engagement of a servant who has been v'th 
him for thirty or forty years and who is only entitled to 
@ month or three months notice, but the employer 
thinks that that is not the right way to treat him and 
he gives him notice and also at the same time gives him 
a gratuity or pension which he is under no legal obligation 
to give. An employer terminating the engagement of an 
employee, or a company terminating the engagement of 
a director may, or may not, be continuing in business. 
It may be a re-arrangement. It may be some other form 
of activity, such as amalgamation, or the employer or 
company may be going out of business altogether. 


Ever since the case of Hampson v. Price’s Patent Candle 
Company (45 L.J., Ch. 487), it has been settled law that 
a company, except when its business has come to an end, 
has power, even in the absence of express provision in its 
Memorandum, to pay bonuses and pensions to employees, 
and the reason for it is this: that such benefits are 
calculated to obtain increased efficiency of the staff in 
the future. 


The question then arises whether the moneys so expended 
are deductible in computing the employer’s assessable 
income. This is not the same question as the one which 
also arises, viz, whether these moneys are taxable in the 
hands of the recipient. At present I am only going to 
deal with the problem as it concerns the person who 
pays out. The question arose in an acute form when 
the Council of Law Reporting claimed to deduct the 
amount of a gratuity paid to a reporter on their staff 
on his retirement. I understand that the terms of engage- 
ment of a law reporter on the staff of the Council of 
Law Reporting is that he reports until he reaches 70 
years of age, if his health lasts as long, and then his 
engagement is terminated and he is paid a sum by way 
of gratuity, but he has no right whatever to any gratuity 
or payment of any kind at all. In this particular case 
the man arrived at the age of 70 and was paid a gratuity 
of £1,500. The Council claimed, when making its return 
to deduct that amount, and the Commissioners who heard 
the appeal held that the deduction was rightly made. 
The actual decision of the Court upon the matter was 
that the question whether the expense was an allowable 
business expense was one of fact, and the Commissioners 
having decided that it was an allowable deduction, 
and there being evidence to support it, the Court would 
not interfere. That is the case of Smith v. Incorporated 
Council of Law Reporting (6 Tax Cas., 477). 

This case has been followed in a number of others, 
even where the amount paid has been given to a director 
who merited summary dismissal, but the company con- 
sidered it was in the interests of its business to avoid a 
scandal. I am not going to discuss the terms of these 
cases in detail, but I would call your attention to the 
leading ones: Hancock v. General Reversionary Company 
(1919, 1 K.B. 25); Atherton v. British Insulated, &c. 


Company (1926, A.C. 205); Noble v. Mitchell (1927, 
1 K.B. 719); Mallett v. Staveley Coal Company (1928, 
2 K.B. 405); and Anglo-Persian Oil Company v. Lane 
(1932, 1 K.B. 124). That last case is where the Crown 
failed both with regard to the company which paid and 
to the employee who received the compensation. It must 
be borne in mind that the expenditure must be really a 
business expenditure and if in substance a payment which 
is described as compensation for loss of office is really 
a distribution of profits, that payment is not deductible 
in computing the assessable income of the concern which 
pays it. That was the case of Overy v. Ashford, Dunn 
and Co. (17 Tax Cas., 498), where people taking over the 
business of the company had allowed the sellers to retain 
the profit and to enter the payment as for compensation 
for loss of office. It was held that the substance of the 
transaction was that the profits up to a particular date 
were to be paid out to the vendor, and that describing 
it in another way did not alter the substance. 


We get, therefore, two principles which have to be 
applied. First of all, that the expenditure which is 
sought to be deducted must be such as can fairly be said 
to be expenditure intended to earn a profit. It is true 
that this may be only a quite indirect result ; there can 
be no profit directly gained from paying a gratuity to a 
retiring servant who will no longer assist the business, 
but the fact that it may be paid influences employees 
to remain in their employer’s service and to do all they 
can to further the interests of theiremployer. They want 
to continue in their employment and they want to deserve 
considerate treatment when they cease to be so employed. 
That is of great benefit to the employer; and so, too, 
it is where the payment is intended to avoid a scandal 
which would injuriously affect the employer’s business 
with consequent detriment to his earnings. 

Then there is another principle which one has to bear 
in mind, namely, where a payment is made on terminating 
a contract. It is in a great many respects quite immaterial 
whether the contract is one of service or of any other 
nature provided it is not a contract of a capital nature. 
If an employer paid a lump sum in order to get rid of that 
contract and the payment under the contract would other- 
wise be a charge on the earnings of the business, then the 
compensation or commuted damages so paid is a deducti- 
ble expense. That was pointed out by Mr. Justice Rowlatt 
in the Anglo-Persian case (16 Tax Cas., 258). If the 
payment merely relates to the acquisition of an asset or 
the disposal of an onerous asset then it is a capital pay- 
ment, as was pointed out in Mallett v. Staveley Coal 
Company (1928, 2 K.B. 405), where the payment was 
made in order to get rid of an unprofitable lease which is, 
of course, a capital asset. The Mallett v. Staveley Coal 
case has been followed in the case of Cowcher v. R. Mills 
and Co. (13 T.C., 216). If the expenditure falls within 
the ambit of either of those two principles, then I think 
on the cases that have been decided it is a deductible 
expense. But if it does not fall within the ambit of those 
principles then it is not a deductible expense. So much 
from the point of view of the person who is paying out. 


Now I come to the other aspect, namely, whether the 
person who receives damages or compensation is bound 
to include it in his return or to take account of it in the 
computation of his income for tax purposes. It is not 
the same question from the other aspect as arises in the 
ease of the payers. It is wholly concerned with the pay- 
ment in'the hands of the person who receives it. No 
trouble arises when the damages or compensation are 
paid in respect of matters which are unconnected with 
trade or business. Nor does any real difficulty occur 
where the payment is in respect of the acquisition or 
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loss of or injury to a capital asset. But where the pay- 
ment concerns the actual conduct or trade of the business 
of the recipient, then difficulties do arise. 


The difficulty comes in the classification of capital as 
fixed or circulating capital. If the damages or com- 
pensation are in respect of what is called fixed capital, 
then it is clearly a capital receipt ; but if, on the other 
hand, it is in respect of what is properly described as 
stock-in-trade or circulating capital, then the question 
arises at once as to whether the items can be included. 
There are many cases where one is extremely doubtful 
into which classification the subject matter in respect 
of which compensation or damages comes. 


In the case of Glenboig Union Fire Clay Company v. 
Commissioners of Inland Revenue (1922, S.C. 112), the 
facts arose upon a somewhat unusual, although not 
unprecedented set of circumstances. The company 
owned deposits of fire-clay and they worked those deposits 
by way of carrying on business. Some of the deposits 
were adjacent to or under a railway line, and it is a pro- 
vision of the Railway Acts that if minerals lie under or 
adjacent to a line, so that the working of them will 
endanger the safety of the line, the railway can, upon 
serving the prescribed notice, require the owner not to 
work those minerals, and if the railway company exercises 
that right it must pay compensation to the person who 
is thereby prevented from working them. In this par- 
ticular case the railway company did give notice and the 
preliminary question arose as to whether fire-clay was 
a mineral or not, and it was decided in favour of the 
company that it was, and compensation was awarded in 
1913 and was duly paid. Part of the compensation was 
in respect of the minerals left unworked ; part of it was 
in respect of the expenditure which was incurred in 
keeping open the deposits for working during the litiga- 
tion as to the exact nature of the deposits and that had 
become wasted, as events happened, by reason of the 
notice. The second part had been charged as a business 
expense, and no question arose in the House of Lords as 
to the wasted expenditure, as both parties agreed to bring 
them in as a revenue receipt. 


Accordingly the question between the company and 
the Revenue was whether the money paid as compensation 
for leaving the deposits unworked was a revenue receipt 
of the trade or whether it was a capital receipt. It was 
held that it was not a revenue receipt ; that it was a 
capital receipt. Lord Buckmaster said that the money 
was “‘ paid to prevent the Fire Clay Company obtaining 
the full benefit of the capital value of that part of the 
mines which they were prevented from working by the 
railway company. It appears to me to make no difference 
whether it be regarded as the sale of an asset out and out 
or whether it be treated merely as a means of preventing 
the acquisition of profit that would otherwise be gained. 
In either case the capital asset of the company to that 
extent has been sterilised and destroyed... . It is 
unsound to consider the fact that the measure” (of 
damages) ‘*‘ was based on considering what are the profits 
that would have been earned. . . . There is no relation 
between the measure that is used for the purpose of calcu- 
lating a particular result and the quality of the figure 
that is arrived at by means of the application of that test.” 


Now this case has decided a point which often gives 
trouble when a capital figure is worked out by relation 
to profit, and you are unwise enough to show the calcula- 
tion in the document effecting the transaction. I have 
found by experience that if an Inspector of Taxes, dealing 
with a sum which may or may not be a capital sum, sees 
that the sum is computed in relation to so many years 


purchase and interest, or so many years purchase of profits, 
he at once is moved to say that that is conclusive and 
that he proposes to access you accordingly. But in 
point of fact that is not so. The way in which you arrive 
at a sum, and the quality or nature of the sum which is 
thus arrived at, are two different things. The amount 
which has to be paid or received by way of compensation 
must be considered on its own merits, and the method by 
which you arrive at that sum is quite immaterial. 

Where the money paid is really mere compensation or 
damages independent of trading, the amount is a capital 
amount even when calculated in terms of interest, as 
was done under the Peace Treaty—see Simpson v. Execu- 
tors of Bonner Maurice (14 Tax Cas., 580), which makes it 
clear that it is the nature of the sum and not the method 
of arriving at its amount, that determines the figure. 

A similar case is the much discussed case of Chibhett 
v. Joseph Robinson (9 Tax Cas., 48), where compensation 
paid for loss of a position as ship’s manager on a shipping 
company being wound up was not treated as a receipt 
of the trade. The contract to manage the ship or ships of 
the company had come to an end by the winding-up, 
and the compensation was paid not by way of profit, but 
by way of damages for not being able to earn the remunera- 
tion which otherwise would have been earned. Again, 
it has been held in the House of Lords that a special con- 
tract whereby compensation was paid to directors on 
death or retirement as “ compensation for loss of office ”’ 
was a capital payment. The amount was to be calculated 
by the amount received by the director in question as 
remuneration during the last five years in which he held 
office. The Revenue suggested that it was part of the 
profits, inasmuch as it was stipulated by the contract 
itself. The House of Lords said “No”: Dewhurst v. 
Hunier (16 Tax Cas., 605). It is a case to be used with 
some caution, because the House of Lords said it was 
rather a special case, and was not necessarily authoritative 
for any other case. 


To digress a little, in order to drive in the point that it 
is the nature of the sum which is received and not the 
way in which it is arrived at. You remember the case of 
Holder v. Commissioners of Inland Revenue (1932, A.C., 
624), where a man had an overdraft from his bank and 
the bank charged interest in the way that banks do charge 
interest on overdrafts. If he had paid it, then there 
would have been no question that the interest was a 
payment out by him of interest, a yearly sum of money, 
but he did not pay it ; he made default, and there was an 
unfortunate guarantor who was called upon, as guarantors 
so often are, to pay the amount of the overdraft, plus the 
accumulated interest. He said, “I have been paying 
out interest and therefore I am entitled to have that 
taken into account as a charge upon my income for sur-tax 
purposes.”” The House of Lords said: ‘*‘ No, you have 
paid out one sum of money upon a guarantee which you 
gave. It is not income paid out by you at all, it is a gross 
sum which has nothing to do with interest ; it merely 
happens that the sum was made up by a computation of 
interest.”” That is the case. 


We have now, therefore, reached this position: That 
where the payment is of a sum by way of compensation 
or damages for the loss of a capital asset or of the oppor- 
tunity of earning profits, then prima facie the amount is 
capital in the hands of the recipient. But there have been 
a number of cases which show that damages or com- 
pensation may be a trade receipt. 

If a cause of action arises which is not part of the trade 
operations, but is connected with the business, it may 
well be that the receipt of damages or compensation is 
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not to be included among the trade receipts. Thus, if a 
grocer is accused of selling margarine for butter, and he 
obtains damages for this slur upon his reputation, the 
sum awarded is not a business receipt at all, although he 
is a grocer selling butter. He receives the money for 
loss of his good name, not for the fact that he has been 
maligned along the line of carrying on his business. To 
put it in another way, it has damaged his goodwill, and 
that is a capital asset ; the amount of the damages has 
therefore to be properly written off against goodwill, 

Damages to his fixed stock may well come under the same 
category. On the other hand, as I have pointed out, 
the payment or receipt of demurrage is a trade expense 
or receipt, although in point of fact it is compensation 
or damages for detention. Obviously it is an arrangement 
whereby one party may use such vehicles or ships for a 
period of what is in essence hire, and hire is purely a 
business expense. One may also class under that head 
damages for short delivery or deficiency in quality of 
goods. 

Damages for breach of a contract to deliver yarn sold 
to a trade were held to be revenue receipts in the case of 
Jesse Robinson v. Commissioners of Inland Revenue 
(12 Tax Cas., 1,241). And damages for late delivery of 
a ship by repairers were also held to be in that category 
in the Burmah S.S. Co. v. Commissioners of Inland Revenue 
(16 Tax Cas., 67), and, curiously enough, the amount 
which is paid to put an end to an unprofitable contract— 
Commissioners of Inland Revenue v. Northfleet Coal Co. 
(12 Tax Cas., 1,102), where Mr. Justice Rowlatt, however, 
pointed out that the parties had been in error; that 
they had not agreed compensation to put an end to such a 
contract, but what they had done was to agree to receive 
the profits ahead of the time when they would have come 
in, and as they received the sum as profits they were 
bound to account for them as such. 


There are two other classes of cases to which I must 
refer. The first is where goods or ships have been requi- 
sitioned by the State. The owner has no say in the 
matter ; he receives compensation for the property which 


is confiscated or for the use of the ship or whatever it is 


that has been requisitioned. There are two classes. 
One is where the property is taken and the other is where 
the use of the thing is taken, and the only difference 
between requisition and sale or hire, as the case may be, 
is the compulsion which is applied. If the owner of the 
goods or vehicle is in the way of the business of selling 
such goods or hiring out the vehicle, then the compensation 
paid is a business receipt just as much as if the transaction 
were between private traders. 


There are a number of such cases : for example, Com- 
missioners of Inland Revenue v. Newcastle Breweries (12 
Tax Cas., 927), and the Ensign Shipping Co. v. Com- 
missioners of Inland Revenue (12 Tax Cas., 1,169), Suther- 
land v. Commissioners of Inland Revenue (12 Tax Cas., 63), 
which relate to shipping ; and Brown v. Commissioners of 
Inland Revenue (12 Tax Cas., 1,256), a case where flour 
mills were controlled and the owner received compensation 
calculated in relation to standard profits. 

In all these cases it was held that receipt of compensa- 
tion was a receipt of the trade, and consequently a receipt 
on revenue account, and Mr. Justice Rowlatt treated the 
fact that the interruption to the use of the ships was 
temporary as a material factor to distinguish the ship 
cases from the Glenboig case. 

Finally, I will mention a class of case which has become 
prominent in recent years, which occurs when a loss is 
recouped under an insurance policy. Ifthe loss or damage 
is of a capital asset, then it is a capital receipt ; if it is not, 


then different considerations arise. At one time insurance 
premiums were not allowed as deductions on the ground 
that they were not payments to earn profits, but to prevent 
losses, or, rather, to safeguard the assured against the 
consequences of loss. But after the Ushers Wiltshire 
Brewery case, in which the Lords almost incidentally 
allowed insurance premiums, these have been allowed for 
deduction. More recently the Revenue have claimed 
successfully that where policy moneys are in lieu of 
trading receipts, then they are truly revenue receipts 
and must be accounted for. Green v. Glicksten (1929, 
A.C. 881) is a case where timber was insured and destroyed 
by fire. It was held that the full amount of the policy 
moneys must be brought into account. Mr. Justice 
Sargant was of opinion that the amount recovered was 
just as much a gain in the business as if it was timber sold. 
Similarly, the Privy Council held that the receipts of a 
company under a profits insurance policy paid on the 
occasion of the destruction of their premises and plant 
by fire were income. That is the case of Rex v. British 
Columbia Fir and Cedar Lumber Co. (1982, A.C. 441). The 
Court observed that it was an ordinary receipt in this 
sense, that in the case of a business prudently conducted 
it would ordinarily be received so often as the risk insured 
against materialised. A similar case where the value 
of goods lost by accident was paid under an insurance 
policy was Rownson, Drew & Co. v. Commissioners of 
Inland Revenue (16 Tax Cas., 595). 


The moral of all these cases is that you have to consider, 
in each case, whether it is a payment out or a receipt, 
whether the payment in question or the receipt in question 
is so intimately connected with the conduct of the business 
that it is a business expense or a business receipt. If 
it is such, then I think in principle the amount comes 
within the category of revenue payments or revenue 
receipts. If it does not fall within those categories, then 
it is excluded from the computation, whether it is a receipt 
or an expense. 

Discussion. 

Mr. R. A. Fricker (Incorporated Accountant): Mr. 
Burro~’s mentioned a decided case in which the Revenue 
first failed to assess the recipient and subsequently failed 
to exclude a payment from the computation of the 
assessment on the paper. I should be glad if he would 
give us the reference to that case, with brief comments. 
Also when it has been agreed that damages in respect 
of the breach of a contract are allowable in a computation, 
should those damages be apportioned over the period of 
the contract, or would they normally be allowed in 
respect of the year during which they were paid ? 

Mr. W. G. Stracuan (Incorporated Accountant): The 
Lecturer did not refer to the recent case of Van den 
Berghs; the reason probably is that the case may be 
under appeal. Could he say how the decision in that case 
can be reconciled with the principles he has laid down in 
the other decided cases ? 

Mr. J. M. Keywortn : With regard to fines suffered, it 
was pointed out by Mr. Burrows that these are not 
normally allowed as a deduction, on the ground that it 
would be unfair for the general body of taxpayers to 
suffer owing to the delinquency of one person. Can this 
argument hold good when fines are received ? Must they 
be brought into computaiion, or can they be excluded 
by pressing the same argument ? 

Mr. J. A. PLumpton (Incorporated Accountant): It 
does seem strange, but some of these cases put one in mind 
of the fire insurance business. Mr. Burrows did not 
mention it, but I believe it is a rule of law that you cannot 
make a profit out of an insurance payment. But in the 
ease of thé loss of stock by fire, which is a recoverable loss, 
surely it is not suggested that you are to charge the loss of 
stock against your profits and yet not bring in the relief 
you get from the insurance company. 
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Mr. A. S. ALLEN (Incorporated Accountant): There is 
just one point that struck me while listening to the lecture. 
Mr. Burrows quite clearly laid down that receipts in 
respect of the loss of a capital asset have to be excluded 
in the income tax computation. A very common instance 
is that of a trader who owns the premises in which he 
carries on his business. He insures those premises 
against fire and the insurance premium is, of course, allow- 
able in the ordinary course in computing his assessable 
liability. Well, those premises are burned down. You 
have then a rather curious position. The man has year 
by year over a long period been allowed the amount of the 
fire insurance premium, and when he gets the product of 
his insurance policy, owing to the premises having been 
burned down, he has to exclude the amount received from 
his computation. It strikes me that this might seem a 
little confusing, especially in view of the practice as 
regards “* Loss of Profits” policies. The Revenue say 
that if you pay a premium against the risk of loss of profits 
you shall have the premium allowed, provided you agree 
that, in the event of your having a claim under the policy 
the amount received shall come in. Returning to the Fire 
Insurance premium on the premises, it seems to me that 
probably the answer to that is this: where a trader owns 
the premises, you have in the computation a combination 
of two aspects of the Income Tax—Schedule A and 
Schedule D. You all know that, in connection with a 
claim for additional repairs and maintenance of property, 
you are allowed to make your claim on the basis of ex- 
penditure over an average of five years. That includes 
sums actually laid out on repairs and also insurance 
premiums. When you get a trader owning his premises, 
you have in your premises account the insurance premiums, 
and when you come to make your computation you deduct 
the net assessable value of the premises. I should like 
Mr. Burrows to tell me whether I am right in that. It 
seems to me that when you have your insurance premiums 
allowed, you are getting something which you could get 
under a maintenance claim. 


Mr. N. J. RoBertTsoNn : While listening to Mr. Burrows, 
I have been endeavouring to tabulate in my mind certain 
tules which would be capable of general application. It 
is obvious that they will not supply the answer in — 
case, because I have found only two and, of course, e 
case presents a different set of circumstances. The first 
tule, however, I would seem to have discovered—and I 
should like Mr. Burrows to say if I am correct in my con- 
clusions—is that the expense must be so intimately 
connected with the business as to be i»cidental to it. 
Secondly, that an expense to be allowed must be a pay- 
ment out ef income ; thirdly, I should like to ask, does the 
charging of compensation to capital in the financial 
accounts prejudice one against successfully claiming relief 
on such an item in the computation ? 


The CuatrMAN : Would you make that a little clearer ? 


Mr. ROBERTSON: Does the charging of compensation 
to capital, such as, for instance, an item described as 
goodwill, on the acquisition of another business, and 
preserving it in your balance sheet, prejudice you against 
obtaining relief for income tax purposes ? 


Mr. G. Rosy Pripre (Incorporated Accountant): We 
have had some interesting information this evening 
regarding the recovery of fire insurance money and its 
treatment for income tax purposes. Some few years ago 
I was called upon to deal with a curious case in which my 
client lost a considerable amount of stock by reason of a 
burglary that had taken place. The trader in question was 
not insured, for the simple reason that no insurance 
company would accept the risk owing to the vulnerable 
position of his premises. The loss could not be shown 
specifically in figures in the trading account but, in fact, 
the stolen stock was replaced by subsequent purchases, 
and as a consequence the rate of gross profit on trading 
materially declined. The Inspector of Taxes inquired 
why the percentage had so dropped and, being given the 
reason, replied ‘‘ I cannot allow as a charge against profits 
the value of the purchases equivalent to the replacement 


of the stock.”” I however pressed strongly the re 
that burglary was an inherent risk common to busi- 
nesses and the loss should, therefore, be allowed for 
income tax purposes. Needless to say, a lot of corre- 
spondence followed and, not getting any satisfaction, I 
purposed taking the point to the Commissioners. The 
difficulty, however, was eventually solved by the Inspector 
of Taxes saying, “ If you will agree not to claim the whole 
of the loss against this year, but:to spread it over a period 
of three years I will allow it.”” As a matter of fact the 
Inspector’s proposal was very advantageous to my client, 
and I closed with the offer. 

Mr. Ropert AsHworts (Incorporated Accountant): I 
am very pleased to have been able to come here to-night 
and listen to such a great authority—one of the greatest 
authorities in this country on this particular subject. 
Of course, Mr. Burrows has been giving you the decisions 
of the Courts, and has been telling you what happens 
when you get into the Courts. Personally, I have 
managed to keep out of the Courts so far. I have always 
found Inspectors of Taxes very amenable to reason in 
border-line cases. With regard to compensation paid in 
respect of loss of service, there is an instance in my 
experience where the question arose as to whether or 
not the sum received was to be taxed in the hands of 
the recipient. Its allowance as non-taxable income alb 
turned on the fact that there was a service contract in 
existence and, in consequence, the amount received was. 
treated as ‘* damages for breach of contract.”” Otherwise, 
it would have been taxed as ‘“ compensation in lieu of 
notice.” 


The CuarrMAN: Before calling upon Mr. Burrows to 
reply, I want to mention one fact which I think will 
interest you. I want you, in the name of the students of 
London, to extend a very hearty welcome to Mr. 
Bramwell, of Durban, who is here in London for the 
first time. Mr. Bramwell is a most distinguished student. 
of this Society, in the sense that he is the only student 
outside Great Britain who has ever won the gold medal 
of the Society. He was the gold medallist in 1982. I 
now call on Mr. Burrows to reply to the discussion. 


Mr. Burrows: With regard to Mr. Fricker’s remarks, 
he asked whether the damages paid in respect of a breach 
of contract extending over a period should be charged 
in the year in which they are paid. Frequently you 
can persuade the Inspector to spread it over. Personally 
I am inclined to think that spreading is not allowable, 
and the alacrity with which inspectors suggest spreading 
rather makes me suspicious that the practice as a whole 
is not in favour of the taxpayer. ith regard to Mr. 
Strachan’s observations, the Van den Bergh case was. 
decided only a few days ago ; whether an appeal is going’ 
to be made or not, I do not know: it is under considera- 
tion. I have not had the opportunity of reading Van 
den Bergh’s case, but I hope to do so shortly, and I will 
then be able to say whether that case is in accordance with 
the principles I have discussed or not. Mr. Keyworth 
raised the question of fines, or penalties. Those are fines, 
or penalties, paid in effect to the State, consequently 
the question he raises, looking at it from the point of 
view of the person who received it, does not arise. Mr. 
Plumpton was very much exercised about making a. 
profit on insurance. If he looks at the report in 
Glicksten’s case, he wili see that not only was there @. 
— in that particular case, but a very rofit. 

ith regard to Mr. Allen’s remarks, I am not at all sure 
that I that it is in the nature of maintenance ; 
I think probably the better analogy is that it is some- 
thing in the nature of purchasing a capital asset out of 
profits. With re to Mr. Robertson, I do not quarrel 
very much with his statement. When he asks whether 
charging compensation to capital would prejudice one 
against relief, I think that comes under general 
heading that mere book-keeping does not prejudice the 
matter. What you have to consider is the real nature of 
the payment. Mr. Pridie’s observations were extremely 
interesting, but I do not think they call for any par- 
ticular comment from me. I am inclined to agree with 
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him that burglary is an inherent risk of any business, and 
that if the burglary has taken place, and there is no doubt 
whatever about it, it should be taken into account in 
computing the tax liability. You have only to consider 
the risks that a person is put to—the risks of anybody 
who has to go away from Saturday to Monday leaving a 
large sum of money on his premises ; it is really inherent 
in the nature of the business that there should be attempts 
made by unlawful individuals to make a casual profit 
where it ought not to be made. 


Society of Incorporated Accountants 
and Auditors. 


MEMBERSHIP. 


The following additions to the membership of the 
Society have been completed since our last issue :— 


ASSOCIATES. 

Brrtey, EDwarD REGINALD, Clerk to Saml. Edw. Short 
& Co., 17, Gluman Gate, Chesterfield. 

Burrett, W1tu1AM Joun, Clerk to Ashmole, Edwards & 
Goskar, Cornhill Chambers, Christina Street, Swansea. 

CLIssoLpD, ALEXANDER DouG.as, Clerk to J. F. Mallabar 
& Co., 1, Regent Street, London, S.W.1. 

CooKNELL, JAMES WasTLE, Clerk to Crompton & Co., 
10, Warwick Row, Coventry. 

Fox, REGINALD HERBERT, Clerk to F. Roberts & Co., 15, 
Guildhall Road, Northampton. 

GREELEY, JoHN JosEPH (Hughes & Brayshaw), Barclay’s 
Bank Chambers, Manor Square, Otley, Practising 
Accountant. 

Hart, Joon NorMAN Epwarp, Clerk to Meredith, Turner 
& Co., 126, Colmore Row, Birmingham. 

Hewett, PercitvaAL CuHar.es, Clerk to Hogg, Bullimore 
& Co., River Plate House, Finsbury Circus, London, 
E.C.2. 


JeLFs, WALLACE Victor, Clerk to Hackett & Oliver, 36, 
Cannon Street Birmingham. 

MeEtTcALFE, Ricuarp, Clerk to Thomas C. Forster, 42, 
Deansgate, Manchester, 3. 


Pirrs, Harry, Clerk to Alan P. Burton, National Provincial 
Bank Chambers, Keighley. 

Price, Witt1aM James, Clerk to Hinton, Jenkins & Co., 
71, Bridge Street, Newport (Mon.). 

Rautpn, AtBert Cecit, Clerk to Deloitte, Plender, Grif- 
fiths & Co., 5, London Wall Buildings, London, E.C.2. 

Scort, Er1c GeorGE WILLIAM, Clerk to Arthur G. Howard, 
7, Great Winchester Street, London, E.C.2. 

SHELTON, Epwin Harvey St. Joun, Clerk to Gill, Hornby 
& Co., P.O. Box 21, Nakuru, Kenya Colony. 

TuHorNerR, Tuomas, Audit Department, Co-operative 
Wholesale Society, Ltd., 82, Leman Street, London, 
E.1. 

Wacstarr, LionEL HERBERT, Clerk to Clarke, How & Co., 
12, Coleman Street, London, E.C.2. 

WessTER, FRANK, Clerk to John W. Hirst & Co., 28, 
Queen Street, Albert Square, Manchester. 

Wuetan, WiLu1AM Francis, B.Com., Clerk to Chipchase, 
Wood & Jacobs, Harleyson House, 74, Newman Street, 
London, W.1. 

Wairwett, Wit~t1am Epwarp, 4, Osborne Terrace, 
Kendal, Practising Accountant. 

Wittson, Ronatp Boaz, Clerk to W. T. Walton & Son, 
Scarboro’ Street, West Hartlepool. 

YENDALL, Witt1am James, Accountant, South Wales 

Petroleum Company, Ltd., Newport (Mon.) (formerly 

Articled Clerk). 


Changes and Removals. 


Messrs. Walter Hunter, Bartlett, Thomas & Co., of 
24, Bridge Street, Newport, (Mon.), and of London and 
Cardiff, announce that as from October Ist they are taking 
into partnership Mr. F. M. Forster, Incorporated Account- 
ant, who has been associated with them for the past 
twelve years. The firm will continue .to practise under 
the same style as before. 


Messrs. Allen & Baldry and Messrs. Holman, Foxcroft 
& Jackson announce the amalgamation of their practices 
with effect from October Ist. The new firm will practise 
under the style of Allen & Baldry and Holmans, Incor- 
porated Accountants, at Bilbao House, 36, New Broad 
Street, London, E.C.2. 


Mr. Alexander Hannah, Messrs. Charles E. Dolby & Son 
and Messrs. W. E. Nelson & Co., of Liverpool, and Mr. 
W. G. Lithgow, of Southport, announce that from 
October 1st their London offices will be combined at 
Hastings House, 10, Norfolk Street, Strand, W.C.2. 
The London practice will be carried on under the style of 
Hannah, Dolby, Lithgow, Nelson & Co., Incorporated 
Accountants. 


Mr. Thomas Bell and Mr. William R. Clarke, Incor- 
porated Accountant, practising as J. A. Kinnear & Co., 
at 3-4, College Street, Dublin, have taken into partnership 
Mr. Robert W. Cashell and Mr. Mervyn Bell, Incorporated 
Accountant. The practice will continue to be carried 
on under the style of J. A. Kinnear & Co. 


Messrs. Harry Cunningham & Co., Incorporated 
Accountants, have changed their address to Hill’s 
Chambers, 189, Norfolk Street, Sheffield, 1. 


Messrs. Lawson & Walker have removed their offices 
to Cheapside Chambers, 23 and 25, Cheapside, Bradford. 


Messrs. Layton-Bennett, Chiene & Tait, Chartered Ac- 
countants, have removed their offices to 23, Blomfield 
Street, London, E.C.2. 


Messrs. Mackay, Irons & Co. intimate a change of 
address to 98, Commercial Street, Dundee. 


Messrs. Phillips & Boyle, Cardiff, announce the opening 
of a branch office at Barclays Bank Chambers, Wind 
Street, Swansea. 


Messrs. Leslie I. Prager & Co., Incorporated Account- 
ants, have changed their address to 28, Watling Street, 
London, E.C.4. 


Mr. G. C. Salisbury, Incorporated Accountant, has 
been admitted as a partner in the firm of West, 
Williams & Co., of Padstow and St. Columb, Cornwall. 


Messrs. H. Slater & Son, Sussex House, Hobson Street, 
Cambridge, announce that they have taken into partner- 
ship Mr. W. L. Dominy, Chartered Accountant. The 
practice will in future be carried on under the style of 
Slater & Dominy. 


Mr. W. D. Taylor, Incorporated Accountant, has 
removed his office to 145, West Wycombe Road, High 
Wycombe. 


Messrs. Clifford Towers, Temple & Co., Incorporated 
Accountants, have removed their offices to 5 and 6, 
Bucklersbury, London, E.C.4. 
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Redbiews. 


The Death Duties. 7rm Eprrion. By Robert Dymond, 

of the Estate Duty Office, Somerset House. London : The 

olicitors’ Law Stationery Society, Ltd., 22, Chancery 
Lane, W.C.2. (736 pp. Price 30s. net.) 

Since the publication of the previous edition, some 
statutory changes of a minor description have taken place. 
These have been duly noted, as well as a number of im- 
portant judicial decisions. There are, however, a few 
decisions still the subject of appeal which are only briefly 
referred to, including the decisions in Re Crossman and 
Re Paulin, which it is understood are being carried to 
the House of Lords. The book deals exhaustively with the 
whole subject of death duties and is regarded as a standard 
work on the subject. The appendix contains the text of 
the Legacy Duty Act, 1796, and the subsequent Acts and 
sections of Acts bearing upon the matter. 


The Law of Arbitration and Awards in a Nutshell. 
By J. A. Balfour, Barrister-at-Law. London : Sweet 
and Maxwell, Ltd., 2 and 3, Chancery Lane, W.C.2. 
(128 pp. Price 6s. net.) 

Whilst the information in this book is highly condensed, 
it justifies the claim of the author that it is at the same 
time fairly exhaustive. The matter is well classified and 
clearly set out, and is supported by numerous references 
to decided cases. The book is designed to meet the 
requirements of students sitting for the examinations of 
the Society of Incorporated Accountants and Auditors, 
the Institute of Chartered Accountants, and other examin- 


ing bodies. 


A Concise Dictionary of Finance. By W. Collin 
Brooks. London: Sir Isaac Pitman & Sons, Ltd., 
Parker Street, Kingsway, W.C.2. (406 pp. Price 
12s. 6d. net.) 

This dictionary takes the form of a guide to the special- 
ised terms and expressions employed in relation to the 
Stock Exchange, the money market, the commodity 
markets, banking, insurance, and shipping. Although 
described as a dictionary, the information given in many 
cases is more exhaustive than that term implies, and is 
more in the nature of what might be expected in a 
condensed encyclopedia. The book also gives the mean- 
ings of a long list of abbreviations in general use in 
commercial and financial matters. 


Procedure at Meetings. 14TH Epirion. By Albert 
Crew, Barrister-at-Law. London: Jordan & Sons, 
Ltd., Chancery Lane, W.C.2. (424 pp. Price 7s. 6d. 
net.) 

This book deals with the procedure at Public, Company 
and Local Government meetings. It is divided into four 
parts, the first three parts being in the same form as 
hitherto, but revised to bring them up to date by the 
addition of explanations as to the effect of leading cases. 
Part Four is entirely new, and deals with the conduct of 
and procedure at Local Government meetings, particular 
attention being devoted to the Local "Government Act, 
1933. Commencing in Part I with an explanation of the 
general principles of law and practice which affect all 
meetings, the author proceeds to consider in detail the 
board and general meetings of joint stock companies, 
with special reference to the Companies Act, 1929. This 
is followed by chapters on the meetings of creditors and 
contributories in a winding up. Every aspect of the 
subject is fully discussed, and the appendix contains notes 
and definitions of terms, together with extracts from 
various statutes bearing upon the subject. 


Simple Economics. By F. H. Spencer, D.Sc., LL.B. 
London : University of London Press, Ltd., 10-11, 
Warwick Lane, E.C.4. (208 pp. Price 2s. net.) 

The author of this little book has set himself the problem 
of stating in its simplest possible terms economic theory 


as generally accepted. The book is designed to cover the 

requirements of the examinations in economics of the 

Royal Society of Arts, the London Chamber of Commerce, 

&c., and a number of questions are given at the end of 

each chapter designed to help students to test their own 

reading. Amongst the subjects discussed are production, 

exchange, the sharing of wealth, foreign trade, and the” 
balance of imports and exports. Technical language is 

avoided as far as possible, and the explanations are clear 

and concise. 


Foreign Exchange Accounts for Bankers. By 
H. C. F. Holgate, Associate of Institute of Bankers. 
London : Macdonald & Evans, 8, John Street, Bedford 
Row, W.C.1. (154 pp. Price 10s. 6d. net.) 

A series of articles which appear in the Bankers’ Maga- 
zine forms the nucleus of this book, but various amend- 
ments and additions have been made as the result of 
correspondence, which the author has had in relation to 
the articles referred to. The whole scheme of the book is 
based on the claim of the author that all market contracts 
are ‘‘ forward deals,’”’ and he proceeds to justify this claim 
and to show that the working out of the exchange trans- 
actions on that basis is not only logical and correct, but 
results in a substantial saving in clerical work. 


Income Tax Law and Practice. 7rm Epirion. By Cecil 
A. Newport and Ronald Staples. London : Sweet and 
Maxwell, Ltd., 2-3, Chancery Lane, W.C.2. (360 pp. 
Price 10s. 6d. net.) 

This book is now well known and deals with many 
points of a practical character which are difficult to find in 
other publications. The present edition incorporates the 
decisions in a number of important cases recently decidec’ 
by the Courts and embodies the statutory provisions up 
to the passing of the Finance Act, 1934. The book deals 
with every aspect of Income Tax practice, and its value 
is enhanced by the numerous examples which are given. 
Every accountant appreciates that an example worked 
out in figures shows more clearly the effect of an enact- 
ment or a legal decision than can be conveyed by textual 
explanation. 


FORTHCOMING EVENTS. 


1934. 
Oct. 2nd Devon and Cornwall District Society. At 
Plymouth at 6 p.m. Lecture by Mr. V. H. M. 
Bayley, A.S.A.A., on * Auditing.” 

Newcastle-upon-Tyne and District Society. 
At Newcastle. Induction of new President. 

London Students’ Society. At Incorporated 
Accountants’ Hall at 6.15 p.m. Lecture by 
Mr. Collin Brooks on ‘* The Changing Struc- 
ture of Modern Business.” 

Bradford District Society. At Bradford. 
Lecture by Mr. R. M. Priestley, LL.B., on 
** Negotiable Instruments.” 

Dublin Students’ Society. At Dublin at 
6 p.m. Lecture by Mr. A. J. Walkey, © 
F.S.A.A., on “* Accountancy as a Profession.” 

Leicester District Society. At Northampton 
at 6 p.m. Lecture by Mr. C. G. Woodifield, 
Inspector of Taxes, on ‘‘ Recent Taxation 
Decisions in the High Court.” 

Leicester District Society. At Leicester at . 
6 p.m. Lecture by Mr. C. G. Woodifield, 
Inspector of Taxes, on ‘* Recent Taxation 
Decisions in the High Court.” 

London and District Society. At the Hotel 
Victoria at 1 p.m. Luncheon to Sir Thomas 
Keens. 
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Oct. 9th 


London Students’ Society. At Incorporated 
Accountants’ Hall at 6.15 p.m. Lecture by 
Mr. Gordon E. Radford, A.S.A.A., on ‘* Pro- 
cedure in Creditors’ Voluntary Liquidation.” 

Yorkshire District Society. At Leeds at 
6.30 p.m. Lecture by Mr. W. H. Stalker, 
A.S.A.A., on “ Process Costs.” 

Nottingham, Derby and Lincoln District 
Society. At Nottingham at 6.30 p.m. Lec- 
ture by Mr. W, H, Stalker, A.S.A.A., on 
** Economics of Costing.” 

North Lancashire District Society. At Pres- 
ton at 7.30 p.m. Lecture by Mr. A. Lord, 
A.S.A.A., on “‘ Partnership Accounts.” 

Birmingham District Society: Liverpool 
District Society. At Birmingham at 2.15 p.m. 
Joint visit to Bourneville Works. At Bir- 
mingham at 6.15 p.m. Debate on the 
Motion that ‘* The Creation of Secret Reserves 
is inevitably detrimental to the investing 
public and to the community.” 

Manchester District Society, Students’ 
Section. Mock shareholders’ meeting. 

North Staffordshire District Society. At 
Hanley at 6.30 p.m. Lecture by Mr. Alex. 
Scott, M.A., on ‘‘ Some Aspects of Pottery 
Costing.” 

Sheffield District Society. At Sheffield at 
7 p.m. Annual dinner at Royal Victoria 
Hotel, Sheffield. 

Bradford District Society. At Bradford. 
Lecture by Mr. H. Johnson, Inspector of 
Taxes, on “ Points on Tax Liability under 
Schedule D and the claims arising there- 
under.” 

London Students’ Society. At Incorporated 
Accountants’ Hall at 6.15 p.m. Lecture by 
Mr. W. J. Back, A.S.A.A., on “ The Statis- 
tical Presentation of Financial Data.” 

Newcastle-upon-Tyne District Society. At 
Sunderland. Lecture by Mr. W. H. Ellis, 
M.A., on “* An Outline of the Law of Con- 
tract.” 

Yorkshire District Society and Bradford 
District Society. At Leeds at 7 p.m. Lecture 
by Mr. A. A. Garrett, M.B.E., M.A., on 
“* Secretarial Duties.” (Joint meeting with 
Chartered Institute of Secretaries, West 
Leeds Branch.) 

West of England District Society. At Bristol 
at 7.15. Annual dinner at the Royal Hotel. 


Leicester District Society. At Leicester at 
6 p.m. Lecture by Mr. Arthur Duxbury on 
“* How to Speak in Public.” 

Liverpool District Society. At Liverpool at 
6.15 p.m. Students’ Impromptu Speeches for 
President’s and Vice-President’s prizes. 
Nottingham, Derby and Lincoln District 
Society. At Nottingham at 6.30 p.m. Lec- 
ture by Mr. Arthur Radford, B.Sc. (Econ.), 
on “* The Theory of Money and Prices.” 

Birmingham District Society. At Birming- 
ham. Lecture by Mr. W. L. Hand, A.S.A.A., 
on “ Formalities in Insolvency.” 

Manchester District Society. At Manchester 
at 7 p.m. Lecture by Mr. William Pickles, 
B.Com., F.C.A., A.S.A.A., on ‘* Examination 
Points in Executorship Accounts.” 


Oct. 25th Sheffield District Society. At Sheffield. Lec- 
ture by Sir Arthur Balfour, Bart., K.B.E., on 
** International Trade and Relations.” 

Dublin Students’ Society. At Dublin at 
6p.m. Lecture by Mr. E. H. Forde, A.S.A.A., 
on ‘* Cost Accounts.” 

Newcastle-upon-Tyne District Society. At 
Newcastle. Lecture by Mr. G. H. Mouat on 
** Banking.” 

Yorkshire District Society. At Huddersfield 
at 6.30 p.m. Lecture by Mr. Jas. Reid Blyth, 
A.S.A.A., on “Cost Accounting for the 
Textile Industry.” 


Oct. 26th 


Oct. 30th 


BANKRUPTCY IN THE UNITED STATES. 


The following is a short summary of the law relating to 
Bankruptcy in the United States of America, by 
MR. H. ARNOLD STRANGMAN. 
AccouNTANT, Los ANGELES, CALIFORNIA. 


The Constitution of the United States provides for the 
establishment of uniform laws of bankruptcy throughout 
the United States. Congress has enacted four bankruptcy 
laws—the Act of 1800 repealed in 1803, the Act of 1841 
repealed in 1843, the Act of 1867 repealed in 1878, and the 
Act of 1898 which, with subsequent amendments and 
additions, constitutes the present Bankruptcy Law of the 
United States. 

The ‘‘ Courts of Bankruptcy ” are the District Courts 
of the United States in the several States. These courts 
have the following specific powers in bankruptcy pro- 
ceedings :—Adjudge persons bankrupt ; allow or disallow 
claims ; appoint referees and determine the amount of 
bond ; appoint Trustees when creditors neglect to do so ; 
remove Trustees for cause; appoint Receivers when 
necessary to preserve estates until trustees have qualified ; 
appoint appraisers ; designate depositories for money of 
bankrupt estates ; authorise business of bankrupts to be 
conducted for a limited period by Receivers or Trustees 
when necessary; determine claims of bankrupts to 
exemptions ; cause estates of bankrupts to be collected, 
reduced to money and distributed ; discharge or refuse 
to discharge bankrupts; close estates when they have 
been fully administered by approving final accounts and 
discharging trustees. 

The Supreme Court of the United States, and the 
District Courts of Appeal of the United States are invested 
with appellate jurisdiction of controversies arising in 
bankruptcy proceedings from the Courts of Bankruptcy. 
Appeals must be taken within thirty days after the judg- 
ment, order or other matter complained of has been 
rendered or entered. , 

REFEREES. 

Referees are appointed by the Courts of Bankruptcy 
for a term of two years. Before assuming duties of office 
they must qualify by entering into bond to the United 
States in such sum as the courts may determine, not 
exceeding five thousand dollars. Subject to review by the 
Judge, Referees are invested with jurisdiction to consider 
all petitions referred to them by the clerks of the Courts 
of Bankruptcy, to make adjudications or dismiss petitions ; 


‘administer oaths to, and examine persons as witnesses ; 


require the production of documents in proceedings before 
them. They are not vested with the power to confirm 
compositions or to discharge bankrupts. Their duties 
consist of the following :—Declare dividends ; prepare 
and deliver to trustees dividend sheets showing dividends 
declared and to whom payable; examine property 
schedules and lists of creditors filed by bankrupts ; prepare 
such schedules and file in court, when bankrupts neglect 
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or refuse to do so; give notice to creditors of the first 
meeting of creditors ; also for hearings of application for 
discharge ; keep complete records and files of every case, 
which they must certify to and turn over to the court 
when the case is concluded ; furnish information relative 
to estates in process of administration before them as may 
be requested by parties in interest. Referees may not act 
in cases in which they are directly or indirectly interested, 
and they must not practise as attorneys in any bank- 
ruptey proceedings. They must not purchase either 
directly or indirectly any property of an estate in bank- 
ruptey. As full compensation for their services in each 
case they are entitled to the following fees and com- 
mission :—Fifteen dollars of the thirty dollars deposited 
with the clerk of the court at the time of filing petition ; 
twenty-five cents for every proof of claim filed for allow- 
ance ; commission of one per cent. on all moneys dis- 
bursed to creditors by trustees, or one-half of one per cent. 
on the amount paid creditors upon the confirmation of a 
composition. 
TRUSTEES. 

One or three trustees must be appointed by the creditors 
at the first meeting of creditors and the amount of bond 
to be entered into to the United States must be fixed. 
If the creditors do not do this, then the Court must. A 
trustee is vested with the title to the property of a bank- 
rupt, except property which is exempt, as of the date he 
was adjudged a bankrupt. The duties of trustees are to 
collect and reduce to money the property of the estate 
under the direction of the Court; account for and pay 
over to the estate all interest received ; disburse money 
only by check or draft; keep regular accounts showing 
all amounts received and from what sources, and all 
amounts expended and for what accourts ; set apart the 
bankrupt’s exemptions and report the items at their 
estimated value to the Court; pay dividends within 
ten days after they are declared by Referees; make a 
final report and file final accounts with the Court fifteen 
days before the date of final meeting of creditors ; present 
a detailed statement of the administration of the estate 
at the final meeting of creditors; furnish information 
concerning the estate and its administration as may be 
requested by parties in interest. All real and personal 
property of bankrupt estates must be appraised by three 
disinterested appraisers who are appointed by, and 
report to, the Court. When practicable, real and personal 
property must be sold subject to the approval of the 
Court ; and it must not be sold for less than 75 per cent. 
of appraised value without the approval of the Court. 
Trustees must convey title to property that has been sold. 
When three trustees have been appointed, the concurrence 
of at least two of them is necessary to the validity of their 
acts in the administration of the estate. As full com- 
pensation for their services, in each case, trustees are 
allowed a fee of five dollars out of the thirty dollars 
deposited with the clerk of the court at the time of filing 
the petition; and also a commission upon all moneys 
disbursed as may be allowed by the Court not exceeding 
six per cent. on the first five hundred dollars or less ; four 
per cent. from five hundred to fifteen hundred dollars ; 
two per cent. from fifteen hundred to ten thousand dollars ; 
and one per cent. above ten thousand dollars. In the 
event of the confirmation of a composition after the 
trustee has qualified, the Court may allow as compensation 
to the trustee up to one-half of one per cent. on the amount 
to be paid on such composition. If three trustees ad- 
minister an estate, the fee and commission must be 
——. between them according to actual services 
rende 


Any person, except a municipal, railroad, insurance, 


banking corporation or building and loan association may 
file a petition to be adjudged a voluntary bankrupt. 
Acts OF BANKRUPTCY. 

Acts of Bankruptcy that may be committed by a 
person are as follows :— 

Conveying, transferring, concealing or removing, or 
permitting to be concealed or removed, any part of his 
property with intent to hinder, delay or defraud his 
creditors, or any of them. 

Transferring, while insolvent, any portion of his 
property to one or more of his creditors, with intent to 
prefer such creditor over his other creditors. 

Suffering or permitting, while insolvent, any creditor 
to obtain a preference through legal proceedings, and 
not having at least five days before a sale or other 
disposition of any property affected by such preference, 
vacated or discharged such preference. 

Suffering or permitting, while insolvent, any creditor 
to obtain through legal proceedings any levy, attach- 
ment, judgment or other lien, and not having vacated 
or discharged the same within thirty days from the 
date such levy, attachment, judgment or other lien 
was obtained. 

Making a general assignment for the benefit of his 
creditors, or if, while insolvent, a receiver or trustee 
has been appointed or put in charge of his property. 

Admitting in writing his inability to pay his debts, 
and his willingness to be adjudged a bankrupt on that 
ground. 

INSOLVENCY. 

Under the provisions of the Act, a person is deemed 
insolvent whenever the aggregate of his property, ex- 
clusive of any property which he may have conveyed, 
transferred, concealed or removed with intent to 
defraud or delay his creditors shall not, at a fair valua- 
tion, be sufficient in amount to pay his debts. 

The following may be adjudged Involuntary Bank- 
rupts if they have debts owing to the amount of one 
thousand dollars or more :— 

(a) Any natural person except a person chiefly engaged 
in farming, or a wage-earner, i.e., an individual who 
works for a salary or wages at a compensation not 
exceeding fifteen hundred dollars a year. 

(b) Any unincorporated company, or any business or 
commercial corporation except a municipal, rail- 
road, insurance, banking corporation or building and 
loan association. 

A petition may be filed against a person who is in- 
solvent and who has committed an act of bankruptcy, 
within four months after the commission of such act. 
If solvency at such date is proved by the alleged bankrupt 
the proceedings must be dismissed; but the burden of 
proving solvency is upon the alleged bankrupt. A person 
against whom an involuntary petition has been filed is 
entitled to have a trial by jury as to the question of his 
solvency. 

Three or more creditors who have provable claims 
against any person amounting, in the aggregate, in excess 
of the value of any securities held by them, to five hundred 
dollars or over may file a petition to have him adjudged a 
bankrupt. If the creditors are less than twelve in number, 
one of such creditors whose claim amounts to five hundred 
dollars may file the petition. In computing the number 
of creditors who must join in the petition, employees of 
the bankrupt at the time the petition is filed and creditors 
who are related to the bankrupt must not be included. 
A fee of thirty dollars is collected by the clerk of the Court 
at the time a petition is filed. In the case of a voluntary 
bankrupt one year is allowed for the payment of this 
fee, and payment is waived only in the event of the 


bankrupt being adjudged a pauper. The clerk of the 
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Court retains ten dollars of the fee as his full compensation 
for each case, and within ten days after each case has been 
closed he must pay fifteen dollars to the Referee and five 
dollars to the Trustee. 

A bankrupt is entitled to the exemptions allowed under 
the laws of the State of his residence. Broadly speaking, 
these exemptions consist of household furniture and 
utensils, family wearing apparel, and tools, implements, 
&c., used in the carrying on of trade, business or pro- 
fession. 

A bankrupt must attend the first meeting of creditors 
if ordered by the Court to do so; he must also attend 
the hearing upon his application for discharge. He must 
examine the correctness of all proofs of claim filed against 
his estate, and notify the Trustee if any person, to his 
knowledge, has filed a false claim. He must prepare, make 
oath to, and file in Court a schedule of all his property, and 
a list of his creditors. He must submit to an examination 
concerning the condition of his business, cause of bank- 
ruptcy, dealings with creditors, and amounts, kind and 
whereabouts of his property, and any other matters that 
may affect the administration and settlement of his 
estate. No testimony given by him, however, may be 
used as evidence against him in any criminal proceedings. 


MEETINGS OF CREDITORS. 

The first meeting of creditors must be held not less than 
ten days, nor more than thirty days after the adjudication, 
and notices of this meeting must be sent out by the 
Referee. The Judge or Referee presides, and may allow 
or disallow any claims of creditors that may be presented, 
and publicly examine the bankrupt or cause him to be 
examined at the request of a creditor. One or three 
Trustees must be appointed by the creditors at this meet- 
ing, and the amount of the bond determined. Subsequent 
meetings of creditors may be held at any time and place 
when all creditors whose claims have been allowed, sign a 
written consent to hold a meeting at such time and place. 
A final meeting of creditors must be ordered by the Court 
when the affairs of the estate are ready to be closed. 
Creditors must pass upon matters submitted to them at 
their meetings by a majority vote, in number, and amount 
of claims, of all creditors who are present and whose 
claims have been allowed. Creditors holding secured or 
priority claims are not entitled to vote in respect to such 
claims, but only upon any excess of claims over and above 
such secured or priority claims. 

CLaIMs. 

A “proof of claim” is a statement, under oath, in 
writing, signed by the creditor setting forth the claim, 
consideration therefor, security held, if any, and that the 
sum claimed is justly owing by the bankrupt to the 
creditor. Claims founded upon instruments in writing 
must be supported by such instruments. Claims which 
have been proved must be allowed unless objections to 
their allowance are made by parties in interest. Claims of 
creditors who have received preference must not be 
allowed unless such preferences are surrendered by 
such creditors. The value of securities held by secured 
creditors must be determined by converting them into 
money, and crediting the amount realised against the 
claim, and the unpaid balance only to rank as an un- 
secured claim. 

Claims may not be proved against a bankrupt estate 
subsequent to six months after the adjudication. In all 
cases of mutual debts or credits between the estate of a 
bankrupt and a creditor the account must be stated and 
one debt set off against the other, only the balance being 
allowed and paid. A set-off or counterclaim must not be 
allowed in favour of any debtor of the bankrupt which is 
not provable against the estate. 


COMPOSITIONS. 

After he has been examined, and has filed schedules of 
his property and list of creditors in Court, a bankrupt 
may offer terms of composition to his creditors. Applica- 
tion for the confirmation of a composition may be filed 
only after it has been accepted, in writing, by a majority, 
in number, and amount of claims, of all creditors whose 
claims have been allowed, and the consideration to be paid 
to the creditors and the money necessary to pay all 
priority debts, and cost of proceedings, has been deposited 
in such place as designated by the Court. After a hearing, 
the composition must be confirmed if it is for the best 
interests of the creditors, the offer and its acceptance are 
in good faith, and the bankrupt has not committed any 
acts that would be a bar to his discharge. The con- 
firmation of a composition discharges a bankrupt from 
his debts other than those agreed to be paid under the 
terms of the composition. 

Depositories for the money of bankrupt estates are 
designated by the Courts of Bankruptcy, and such de- 
positories must give bond to the United States. 


EXPENSES. 


Actual and necessary expenses incurred by officers in 
the administration of estates must be reported in detail, 
under oath. They must be examined and approved or 
disapproved by the Court. If approved, they must be 
paid or allowed out of the estate for which they were 
incurred. 

The following debts have priority in advance of pay- 
ment of dividends to creditors :— 

Cost of preserving the estate subsequent to filing 
of petition. 

Filing fees paid by creditors in involuntary cases. 

Expenses of recovering, by creditors, for the benefit 
of the estate, property transferred by the bankrupt, 
or concealed by him. 

Cost of administration, including fees and mileage 
paid to witnesses, and one attorney’s fee. 

Expenses of creditors in opposing a composition. 

Wages due workmen, clerks, salesmen or servants, 
earned within three months before the date of com- 
mencement of proceedings, not exceeding six hundred 
dollars to each claimant. 

Taxes payable to the United States, States, Counties 
or Municipalities. 

Debts owing to any person who is entitled to priority 
by the laws of the United States or the States. 


DIVIDENDS. 

The first dividend must be declared within thirty days 
after the adjudication if money in excess of the amount 
necessary to pay priority debts, and such claims as will 
probably be allowed, equals 5 per cent. or ‘more of such 
claims ; but it must not include more than 50 per cent. 
of the money in the estate in excess of the amount neces- 
sary to pay priority debts and claims that will probably 
be allowed. The final dividend must not be declared until 
three months after the first dividend is declared. Dividends 
remaining unclaimed for six months after the final dividend 
has been declared must be paid into Court by the Trustee, 
and those remaining unclaimed for a year must be dis- 


. tributed to creditors whose claims have been allowed 


but not paid in full; the balance, if any, must be paid to 
the bankrupt. 
Banxkrupt’s DISCHARGE. 

A bankrupt may file an application for a discharge 
after one month and within twelve months of being 
adjudged a bankrupt. After a hearing the judge must 
discharge the applicant unless he has committed an 
offence punishable by imprisonment ; destroyed, falsified 
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or failed to keep books of account or records from which 

his financial condition and business transactions might be 

ascertained ; obtained money or property on credit by 
making a false statement in writing as to his financial 
condition ; transferred, concealed or destroyed any of his 
property with intent to hinder, delay or defraud his 
creditors ; or has been granted a discharge in bankruptcy 
within six years. 

The following debts are not affected by a discharge :— 

Taxes levied by the United States, States, Counties 
or Municipalities. 

Liabilities for obtaining property by false pretences. 

Alimony due or to become due. 

Maintenance or support of wife and children. 

Debts created by fraud or embezzlement. 

Misappropriation or defalcation while acting as an 
officer, or in any fiduciary capacity. 

Wages due to workmen, clerks, salesmen or servants, 
earned within three months before the date of com- 
mencement of proceedings in bankruptcy. 

Debts due for moneys of an employee received or 
retained by an employer to secure the faithful per- 
formance by such employee of the terms of a vontract of 
employment. 

Debts not scheduled in time for proof and allowance, 
unless such creditors had notice or actual knowledge of 
the proceedings. 

The following is a specimen of the form of Creditor’s 

Petition :— 

CREDITOR’S PETITION. 

TO THE HONOURABLE ————, Judge of the District 
Court of the United States for the Western District 
of California. 

THE PETITION OF A. B., C. D. and E. F. 
RESPECTFULLY SHOWS: That R. C., of Orangeville, 
California, has for the greater portion of six months next 
preceding the date of filing this petition, had his principal 
place of business at 20 Street, Orangeville, California, 
in the County of Walnut, and State and District aforesaid, 
and owes debts to the amount of $1,000. 
That your petitioners are creditors of said R. C., 
having provable claims amounting in the aggregate, in 
excess of securities held by them, to the sum of $500. 
That. the nature and amount of your petitioners’ claims 
are as follows :— 
A.B. .. Machinery. .. Balance due: $450 
C.D. .. Office Furniture. Balance due: $100 
E. F. .. Factory rental. .. Balance due: $200 
And your petitioners further represent that said R. C. 
is insolvent, and that within four months next preceding 
the date of this petition the said R. C. committed an act 
of bankruptcy, in that he did heretofore, to wit, on the 
fourteenth day of March, a.p. 1920, pay to A. W. the 
sum of Three Hundred dollars ($300), with intent while 
insolvent to prefer said creditor over others. 

WHEREFORE, your petitioners pray that service of 

this petition, with a subpcena, may be made upon R. C., 

as provided in the Acts of Congress relating to bankruptcy, 

and that he may be adjudged by the Court to be a bankrupt 
within the purview of said Acts. 
A. B., 
Cc. D., 
E. F., 
Petitioners. 

T. E., Attorney for Petitioners. 

The following is a specimen of the form of Debtor’s 

Petition :— 

DEBTOR’S PETITION. 

TO THE HONORABLE ————, Judge of the District 

Court of the United States for the Western District of 

California. 


THE PETITION of R. C., in the County of Walnut, 
Western District and State of California, and by occupation 
a furniture manufacturer, 
RESPECTFULLY REPRESENTS: That he has had 
his principal place of business for the greater portion of 
six months next immediately preceding the filing of this 
petition at 20 ——— Street, Orangeville, California, within 
said judicial district; that he owes debts which he is 
unable to pay in full; that he is willing to surrender all 
his property for the benefit of his creditors, except such 
as is exempt by law, and desires to obtain the benefit 
of the Acts of Congress relating to bankruptcy. 
That the Schedule hereto annexed, marked ‘“‘A” and 
verified by your petitioner’s oath, contains a full and true 
statement of all his debts, and (so far as it is possible to 
ascertain) the names and places of residence of his creditors, 
and such further statements concerning said debts as are 
required by the provisions of said Acts. 

That the Schedule hereto annexed marked “ B,” and 

verified by your petitioner’s oath, contains an accurate 

inventory of all his property, both real and personal, and 
such further statements concerning said property as are 
required by the provisions of said Acts. 

WHEREFORE, your petitioner prays that he may be 

adjudged by the Court to be bankrupt within the purview 

of said Acts. 
R. C., 
Petitioner. 

T. E., Attorney for Petitioner. 

The following is a summary of the schedule of Debts 
and Assets that must be filed in Court by a bankrupt :— 
DEBTS (ScHepute “ A ”’). 

Taxes and debts due to the United States $ 

Taxes due to States, Counties, Districts and 
Municipalities. 

Wages due workmen, clerks, salesmen or servants, 
earned within three months before petition 
filed, to an amount not exceeding Three 
Hundred dollars each. 

Other debts having priority by law. 

Secured Claims. 

Unsecured Claims. 

Notes and Bills which ought to be paid by other 
parties thereto. 

Accommodation Paper. 

ScHEDULE “A” Tora: 


ASSETS (ScuHepute “ B”’). 

Real Estate. 
Cash on hand. 
Bills, promissory notes and securities. 
Stock-in-trade. 
Household goods, furniture and stores, wearing 

apparel, &c. 
Books, prints and pictures. 
Horses, cows and other animals. 
Carriages and other vehicles. 
Farming stock and implements. 
Shipping and shares in vessels. 
Machinery, tools, &c. 
Patents, copyrights and trade marks. 
Other personal property. 
Debts due on open account. 
Stocks, negotiable bonds, &c. 
Policies of insurance. 
Unliquidated claims. 
Deposits of money in banks and elsewhere. 
Property in reversion, remainder, trust, &c. 
Property claimed to be exempt. 
Books, deeds and papers. 

ScnepuLe “B” Tora: 
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Incorporated Accountants’ Students’ 
Society of London and District. 


Syllabus of Lectures for the Autumn Session :— 
1934. 
Oct. 3rd. ‘* The Changing Structure of Modern Business,” 
by Mr. Collin Brooks, Financial Editor, Sunday 
Dispatch. Chairman : Sir Stephen Killik, J.P. 
(President). 


. ** Procedure in Creditors’ Voluntary Liquida- 
tion,” by Mr. Gordon E. Radford, A.C.LS.., 
Incorporated Accountant. Chairman : Mr. D. 
Mahony, Incorporated Accountant. 


. “The Statistical Presentation of Financial 
Data,”’ by Mr. W. J. Back, Incorporated Ac- 
countant. Chairman: Mr. William Strachan, 
Incorporated Accountant. 


Nov. 7th.*** Reconstruction,” by Mr. Harold Macmillan, 
M.P. Chairman: Mr. Walter Holman, In- 
corporated Accountant. At 6 p.m. 


Nov. 13th. *‘ The Agricultural Marketing Act and the 
Orders made thereunder,” by Mr. R. C. Essen- 
high, M.P. Chairman : Mr. Ernest E. Edwards 
(Parliamentary Secretary, Society of Incor- 
porated Accountants and Auditors). 


‘* Appeal Functions of the Special Commis- 
sioners of Income Tax,” by Mr. J. H. Ellison. 
Chairman: Mr. A. Stuart Allen, Incorporated 
Accountant. 


“Test Methods in Auditing” (Prize Essay 
Competition). Reading of Papers by Mr. H. 
Owen Fowler and Mr. C. Waller. Chairman : 
Mr. G. Roby Pridie (Vice-President). 


* Meeting of the London District Society to which 
members are invited. 


Meetings will be held at Incorporated Accountants’ 
Hall, Victoria Embankment, London, W.C.2, at 6.15 
p-m. (except November 7th). 


THE INCORPORATED ACCOUNTANTS’ 
GOLFING SOCIETY. 


The Incorporated Accountants’ Golfing Society held 
their Autumn meeting at West Hill Golf Course, Brook- 
wood, on September 20th, when members and guests 
numbering 23 enjoyed a good day’s golf on an excellent 
course. 


The prize presented by Mr. Arthur Collins for the medal 
round in the morning resulted in a tie between Mr. R. M. 
Branson, 94—17=77, and Mr. A. T. Keens, 82—5='77. The 
first prize ‘eventually went to Mr. A. T. Keens, Mr. R. M. 
Branson taking the second. 


In the afternoon a four-ball bogey competition was 
held, and was won by Mr. R. M. Branson and 
Mr. E. R. Inge, with a score of 6 up. 


The prize for the best aggregate score for the season 
was won by Mr. E. R. Inge, with nett scores of 81, 76, 74, 
80=311, the runner-up being Mr. D. C. Brook with a 
total of 317. 


District Societies of Pncorporated 
Accountants. 


— 


BENGAL. 

At the first annual general meeting of the Incorporated 
Accountants’ Bengal and District Society, the following 
Committee and Officers were elected :—President, Mr. 
S. N. Mukherji; Past President, Mr. M. L. Tarmaster ; 
Vice-President, Mr. K. J. Purohit ; Hon. Treasurer, Mr. 
S. K. Ghosh ; Hon. Secretary, Mr. G. Basu ; Committee, 
Mr. M. D. Darbari, Mr. N. Sarkar, Mr. N. C. Chakravarty, 
Mr. N. F. Master, Mr. S. K. Kar, and Mr. B. N. Basu. 


BIRMINGHAM. 
Syllabus of Lectures 1934-35. 
1934. 

Oct. 12th. Visit to Birmingham of the Liverpool Listrict 
Society. Joint visit to Bournville Works, 
followed by a debate, *‘ That the creation 
of secret reserves is inevitably detrimental 
to the investing public and to the com- 
munity * (at the Queen’s Hotel). Chair- 
man: Mr. E. W. Salt, M.P. 

** Formalities in Insolvency,” by Mr. W. L. 
Hand, A.S.A.A. Chairman: Mr. A. P. 
Bardell, F.S.A.A. 

. Luncheon to Alderman Sir Thomas Keens, 
F.S.A.A. Chairman: Mr. E. T. Brown, 
F.S.A.A., President. 

**Local Rates—the basis upon which the 
money is collected and how it is spent,” 
by Mr. H. C. Wallond, A.S.A.A. (This 
lecture will be held at the Chamber of 
Commerce, and is by invitation of the 
Chartered Institute of Secretaries, Birm- 
ingham and District Branch.) 

. “* Auditing the Accounts of a Modern Com- 
pany,” by Mr. W. J. Back, A.S.A.A. 
Chairman: Mr. T. Hannibal, F.S.A.A. 

Demonstration of Accounting Machines by 
Burroughs’ Adding Machines, Ltd. 

“* Criticism of Balance Sheets,” by Mr. A. L. 
Boddington. (This lecture will be held at 
the Chamber of Commerce, and is by invita- 
tion of the Institute of Bankers.) 

Dinner at Queen’s Hotel. 


Nov. 14th. 


Dec. 14th. 
1935. 
Jan. 17th. Mock Creditors’ Meeting, arranged by the 

. Students. 

** Death Duties,” by Mr. Stanley A. Spofforth, 
F.S.A.A. Chairman: Mr. D. E. Campbell, 
F.S.A.A. 

**Some Points in Income Tax Practice,” 
by Mr. P. Barnes, Inspector of Taxes. 
Chairman: Mr. F. M. Hawnt, F.S.A.A. 

** Economic Nationalism,” by Professor J. H. 
Jones, M.A., Professor of Economics at 
Leeds University. Chairman : Mr. H. C. W. 
Wallond, A.S.A.A. (The Institute of Bankers 
have been invited to this lecture, which 
will be held at the Chamber of Commerce.) 

“Income Tax,” by Mr. A. Stuart Allen, 
F.S.A.A. Chairman: Mr. F. W. Picken, 
F.S.A.A. 

“Powers and Duties of Directors,” by Mr. 
C. A. Sales, LL.B., F.S.A.A. Chairman: 
Mr. T. Harold Platts, F.S.A.A. 


Jan. 24th. 


Jan. 31st. 


Feb. 14th. 


Feb. 28th. 


Mar. 13th. 
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Mar. 27th. 


1934. 
Sept. 26th. 
Oct. 4th. 


Oct. 16th. 


Oct. 28rd. 
Nov. 8th. 
Noy. 15th. 
Dec. 18th. 
1935. 
Jan. 16th. 
Feb. 38rd. 
Feb. 15th. 
Feb. 26th. 
Mar. 7th. 


Mar. 31st. 


““Some Practical Aspects of Cost Account- 
ing,” by Mr. H. A. R. J. Wilson, F.S.A.A. 
Chairman : Miss E. M. Watson, A.S.A.A. 


BRADFORD. 
Syllabus of Lectures, 1934-35. 


Opening Meeting and President’s Induction. 

“* Negotiable Instruments,” by Mr. R. M. 
Priestley, LL.B. 

“Points on Tax Liability Under Schedule 
D, and the Claims Arising Thereunder,” 
by Mr. H. Johnson, Inspector of Taxes. 

Invitation to a Lecture under auspices of 
Yorkshire District Society. ‘* Secretarial 
Duties,” by Mr. A. A. Garrett, M.A. 

Joint Debate with Sheffield District Society. 

** Mechanical Accounting,” by Mr. D. E. 
Stuart. 

** Accounting Provisions of the Companies 
Act, 1929,” by Mr. E. Westby-Nunn, 
B.A., LL.B. 


*““How to Understand the City Column,” 
by Mr. William Bell, M.A. 

“‘ Investigations and Reports,” by Mr. E. 
Miles Taylor, F.S.A.A. 

Annual Dinner. 

“* Statistics,” by Mr. A. Lester Boddington. 

“Cost Accounts,” by Mr. Walter W. Bigg, 
A.S.A.A. 

“Rights and Liabilities of Receivers,” by 
Mr. R. Cleworth, B.A., LL.B. 


LEICESTER. 
Syllabus of Lectures, 1934-35. 


(To be held at the Turkey Café, Granby Street, Leicester, 


at 6 p.m.) 


1934, 
Oct. 9th. 
Oct. 24th. 
Nov. 6th. 
Nov. 21st. 
Dec. 11th. 


1935. 
Jan. 30th. 


Feb. 22nd. 


Mar. 5th. 


“Recent Taxation Decisions in the High 
Court,” by Mr. C. G. Woodifield, Inspector 
of Taxes (retired). 

** How to Speak in Public,” by Mr. Arthur 
Duxbury. 

“Some Points of Local Government Law,” 
by Mr. S. Shaw, LL.B. 

“The Duties and Liabilities of Executors,” 
by Mr. B. B. Benas, B.A., LL.B. 

“The Law of Contract,” by Mr. E. Westby- 
Nunn, B.A., LL.B. 


“The Credit System,” by Major C. H. 
Douglas, M.I.Mech.E. 

“Braud in Income Tax Law and Practice,” 
by Mr. Roy E. Borneman, Barrister-at- 
Law. 

“ Criticism of a Balance Sheet,” by Mr. 
W. W. Bigg, F.S.A.A. 


(To be held at Kinson’s Café, St. Giles Street, Northampton, 
at 6 p.m.) 


Oct. 8th. 


Nov. 5th. 


“Recent Taxation Decisions in the High 
Court,”’ by Mr. C. G. Woodifield, Inspector 
of Taxes (retired). 

“Some Points of Local Government Law,” 
by Mr. S. Shaw, LL.B. Hons. (Lond.). 


Dec. 10th. ‘‘ The Law of Contract,” by Mr. E. Westby- 


1935. 
Mar. 4th. 


Nunn, B.A., LL.B. 


“Criticism of a Balance Sheet,” by Mr. 
W. W. Bigg, F.S.A.A. 


1934. 
Sept. 26th. 


Oct. 12th. 


Oct. 24th. 


Nov. 6th. 


Nov. 8th. 


Nov. 138th. 


Nov. 22nd. 


Nov. 29th. 
Dec. 11th. 


Dec. 13th. 


1935. 
Jan. 8th. 


Jan. 25th. 


Jan. 31st. 


Feb. 8th. 
Feb. 13th. 
Feb. 20th. 


Feb. 27th. 
Mar. 7th. 


Mar. 18th. 
Mar. 26th. 


LIVERPOOL. 
Syllabus of Meetings, 1934-35. 


“Income Tax: Dominion and Irish Free 
State Reliefs,” by Mr. Maurice Lyell, 
Barrister-at-Law. 

Visit to Birmingham. 

2.15 p.m.—lInspection of Messrs. Cadburys’ 
Works, with address by Mr. B. Thistle- 
waite, Chief Accountant. 

6.15 p.m.—Joint Debate with Birmingham 
District Society at Queens Hotel. 

Students’ Impromptu Speeches for President’s 
and Vice-President’s Prizes. 

“The Internal Organisation of an Account- 
ant’s Office,” by Mr. Charles M. Dolby, 
F.S.A.A. 

** Municipal Accounts,” by Mr. J. Boucher, 
F.S.A.A., Borough Treasurer, Wallasey. 
(At Chester, 6.45 p.m.) 

“Training for the Accountancy Profession.” 
by Mr. Richard A. Witty, F.S.A.A. 

Annual Dance of Students’ Section at Messrs. 
Reece’s Ballroom, at 8 p.m. 

Joint Debate with Liverpool Chartered 
Accountants Students’ Asscciation, 

** The American Experiment,” by Mr. Hugh 
Lewis, J.P. 

** Law in Daily Life,’”’ Mr. Bertram B. Benas, 
B.A., LL.B., Barrister-at-Law. (At Chester, 
6.45 p.m.) 


* Articles of Association,” by Mr. Harold 
Brown, M.A., LL.B., Barrister-at-Law. 
(Joint Meeting with the Chartered Institute 
of Secretaries, Liverpool Branch.) 

“International Trade and _ International 
Agreements,” by Dr. W. H. Coates, 
LL.B., B.Se. 

“Duties and Liabilities of Auditors,” by 
Mr. W. H. Grainger, F.S.A.A. (At Chester, 
6.45 p.m.) 

Annual Dinner at the Adelphi Hotel. 

“The Law Relating to Public Issues of 
Shares and Debentures,” by Mr. E. 
Westby-Nunn, B.A., LL.B. 

Mock Income Tax Appeal, arranged by 
Mr. L. Bailey, A.S.A.A. 

Joint Debate with Liverpool Law Students’ 
Association. 

“ Profits and their Adjustment for Balance 
Sheet Purposes,” by Mr. P. Taggart, 
F.S.A.A. (At Chester, 6.45 p.m.) 

Sir Thomas Keens, F.S.A.A. (at Southport). 
(Subject to be arranged. 

‘“* Partnership Law,” by Professor W. Lyon 
Blease, LL.M. 


Meetings are held at 6.15 p.m., on the dates named, 
unless otherwise indicated, as follows :— 
Liverpool—At the Constitutional Club, India Building, 
Water Street. 
Chester—Queen Hotel (opposite General Station). 
Southport—Victoria Hotel, Promenade. 
All meetings are held in Liverpool unless otherwise 


stated. 
Revision 


Classes by the Students’ Section, 


will be held on Fridays, at 6.15 p.m., from Septemb er 21 
to April 5th, at the Library, 22, Lord Street, Liverpool. 
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NORTH LANCASHIRE. 
Syllabus of Lectures 1934-35. 


** Economics,” by Mr. C. McAuley, B.Com. 
A.S.A.A. 


. ‘Partnership Accounts,” by Mr. A. Lord, 


A.S.A.A. 


. “Contracts,” by Mr. R. F. Cartwright, 


1935. 
Jan. 


Feb. 


March 8th. 


. “*Mechanised Accountancy : 


24th. 


14th. 


LL.B. (Lond.). 

Its Justifica- 
tion and Its Influence on Audit Tech- 
nique,” by Mr. T. L. Poynton, Borough 
Treasurer, Blackpool. 


**Company Law,” by Mr. H. A. R. J. 
Wilson, F.C.A., F.S.A.A. 

** Receivers for Debenture Holders, including 
Accounts,” by Mr. C. A. Sales, LL.B., 
F.S.A.A. 

‘*Sundry Interesting Points in Account- 
ancy,” by Mr. A. S. Oldman, A.C.A., 
A.S.A.A. 


These Lectures will be held at the Preston and County 
Catholic Club, Winckley Square, Preston, at 7.30 p.m. 
. 


1934. 
Oct. 12th. 


Nov. 2nd. 


NORTH STAFFORDSHIRE. 


Syllabus of Lectures 1934-35. 


“Some Aspects of Pottery Costing,’ by 
Mr. Alex Scott, M.A., D.Se. Chairman: 
Mr. R. W. Woodhead, A.S.A.A. 

** Realities of Industrial Planning and Price- 
fixing,” by Mr. Archibald Crawford, K.C.., 
Chairman of Industrial Federations, &c. 
Chairman : Mr. J. Paterson Brodie, F.S.A.A. 


. “ Arbitrations,” by Mr. J. R. W. Alexander, 


M.A., LL.B. Chairman: Mr. Andrew Brodie, 
F.S.A.A. (Jointly with N.S. Law Students 
Society.) 


. ** How to read Prospectuses,” by Mr. P. T. N. 


Forester, Manager, Barclays Bank, Hanley. 
Chairman: Mr. Donald H. Bates, J.P., 
F.S.A.A. 


. “Points in Bankruptcy Practice,” by Mr. 


. “Some 


Feb. 28th. 


Mar. 15th. 


P. M. Milward, Official Receiver. Chairman : 
Mr. M. P. Ferneyhough, F.S.A.A. 

ing Tax Cases of 1933 and 1934,” 
by Mr. L. W. Cauleott, Inspector of 
Taxes. Chairman: Mr. R. M. Chapman, 
F.S.A.A. 

‘Economics of Costing,” by Mr. W. H. 
Stalker, President, Newcastle-on-Tyne Dis- 
trict Society. Chairman: Mr. W. Cyril 
Coxon, F.S.A.A. 
Students’ Night. 
various students. Chairman: 
Ralphs, A.S.A.A. 


Ten minute papers by 
Mr. F. S. 


The Meetings will be held in the Town Hall, Hanley, on 
the dates stated at 6.30 p.m. 


NOTTINGHAM, DERBY AND LINCOLN. 


1934. 
Oct. 10th. 


Syllabus of Lectures, 1934-35. 


“Economics of Costing,” by Mr. W. H. 
Stalker, A.S.A.A. 

“Theory of Money and Prices,” by Mr. 
Arthur Radford, B.Se. (Econ.). 


Nov. 9th. 


** Staff Training and Professional Etiquette,” 
by Sir Thomas Keens, F.S.A.A. 

Date and subject to be notified later, by 
Mr. A. Montague Lyons, K.C., M.P. 


“Income Tax,” by Mr. H. A. R. J. Wilson, 
F.S.A.A. 


. “ Auditing,” by Mr. W. W. Bigg, F.S.A.A, 
. ‘Investigations and Reports,” by Mr. E. 


Miles Taylor, F.S.A.A. 


. ‘* Holding Companies,” by Mr. A. E. Langton, 


A.S.A.A. 


. “The Law Relating to Public Issues of 


Shares and Debentures by Joint Stock 
Companies,” by Mr. E. Westby-Nunn, 
B.A., LL.B., Barrister-at-Law. 


WALES AND MONMOUTHSHIRE. 
Syllabus of Lectures, 1934-35. 


““Some Taxation and Rating Problems,” by 
Mr. F. J. Alban, C.B.E., F.S.A.A., At Town 
Hall, Newport. (Joint Lecture’ with 
Chartered Institute of Secretaries, South 
Wales and Monmouthshire Branch.) 


- “Responsibilities of Accountants,” by Mr. 


Tudor Davies, F.S.A.A. (President of the 
District Society). At Welsh National 
Memorial Offices, Cardiff. 


. “Fraud in Accounts,” by Mr. Ivor Davies, 


A.S.A.A. At 24, Bridge Street, Newport. 


. “The Bank of England,” by Mr. John Owen, 


M.A. At the Park Hotel, Cardiff. 


. “Insurance,” by Mr. H. Meanock (Manager 


for Wales, Welsh Insurance Corporation, 
Ltd.). At Welsh National Memorial Offices, 
Cardiff. 


. ‘* Economic Recovery—Problems facing South 


Wales,” by Mr. A. E. Pugh, F.S.A.A,, 
F.R.Econ.S. At King’s Head Hotel, New- 


port. 


- Mock Creditors’ Meeting. At Welsh National 


Memorial Offices, Cardiff. 


- ‘Local Income Tax,” by Mr. John Allcock, 


Feb. 7th. 
Feb. 21st. 
Mar. 28th. 
April 12th. 
April 26th. 


1934. 
Oct. 9th. 


O.B.E., F.S.A.A. (Joint Lecture with 
Incorporated Accountants’ Swansea and 
S.W. Wales District Society.) At Bridgend. 

Joint Debate, Cardiff and Newport Students. 
At Welsh National Memorial Offices, Cardiff 

‘“*Some Phases of Receiverships,” by Mr. A. 
E. Goskar, F.S.A.A. At the Park Hotel, 
Cardiff . 

Visit to General Post Office, Cardiff. 

Lecture to be arranged. At 24, Bridge 
Street, Newport. 

Annual Dinner. At Cardiff. 


YORKSHIRE 
Syllabus of Lectures, 1934-35. 


“Process Costs,’ by Mr. W. H. Stalker, 
A.S.A.A. Chairman: Mr. Arthur France, 
F.S.A.A. 
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Oct. 28rd. Joint Meeting with the Chartered Secretaries 
(West Yorks Branch) and the Bradford 
District Society of Incorporated Ac- 
countants: ‘* Secretarial Duties,” by Mr. 
A. A. Garrett, M.A., F.C.LS. (at 7 p.m.). 
Chairman : Mr. Frank Harrison, F.S.A.A. 


(President). 


** Cost Accounting for the Textile Industry,” 
by Mr. J. R. Blyth, A.S.A.A. (at the 
Y.M.C.A., John William Street, Hudders- 
field). 


. “Co-Partnership and Profit Sharing,” by 
Mr. Perey H. Walker, F.S.A.A. Chair- 
man: Mr. Tom Revell, F.S.A.A. 


* Practical Points on Income Tax,” by Mr. 
Wilfred Dargue, A.C.A. Chairman: Mr. 
W. Tate, F.S.A.A. 


** Back Tax Cases,” by Mr. Victor Walton, 
F.C.A. Chairman: Mr. J. H. Alexander, 
F.S.A.A. 


** Mechanical Accounting,” by Mr. David 
C. Stewart. Chairman: Mr. Oswald 
Coope, A.S.A.A. 


“Trusts and Trustees,” by Mr. E. Westby- 
Nunn, B.A., LL.B. Chairman: Mr. 
G. Astle, A.S.A.A. 


** Executorship Accounts,” by Mr. Sydney 
Beevers, B.A., F.C.A. (at the Y.M.C.A., 
John William Street, Huddersfield). 


** Cost Accounts,” by Mr. Walter W. Bigg, 
F.S.A.A. Chairman: Mr. Alfred Walton, 
F.S.A.A. 


** Deeds of Arrangement,” by Mr. John H. 
Bromley, Solicitor. Chairman: Mr. Fred- 
erick Holliday, F.S.A.A. 


“The Money Policy of the National Govern- 
ment,” by Mr. F. J.  Leweock, 
F.R.Econ.S. Chairman: Mr. T. Hayes, 
F.S.A.A. 


All Lectures are held at the Hotel Metropole, King 
Street, Leeds, at 6.30 p.m., unless otherwise stated. 


@bituarp. 


HENRY ERNEST MATTINSON. 

We regret to announce the death of Mr. H. E. Mattinson, 
F.S.A.A., senior partner of Messrs. Mattinson, Norden 
& Tod, Incorporated Accountants, Durban, and a member 
of the Committee of the Society’s South African (Eastern) 
Branch. Mr. Mattinson died on July 31st last, at the 
age of 64. He had taken an active interest in the account- 
ancy profession in South Africa since the year 1896, when 
he became a member of the Institute of Accountants in 
Natal. He was several times President of the Institute 
and of its successor, the Natal Society of Accountants. 
He became a Fellow of the Society of Incorporated 
Accountants in 1908. Subsequently he took into partner- 
ship Mr. A. L. Norden, F.S.A.A., and Mr. N. S. Tod, 
A.S.A.A., by whom the practice is being continued under 
the same firm name. 


Scottish Notes. 


(FROM OUR CORRESPONDENT.) 


Rent Restriction Case. 

An important judgment under the Rent Restriction 
Acts was given in the Edinburgh Sheriff Court a few weeks 
ago, in which a landlord craved decree for the removal 
of a tenant from a dwelling-house. 

It was admitted that the dwelling-house occupied by 
the defender had been decontrolled in 1932, and ceased 
to be decontrolled at October 19th, 1933, in consequence 
of the landlord having failed to apply by that date for 
its registration with the Local Authority, as required by 
the Rent Restriction Act of 1933. It was also admitted 
that the Sheriff had afterwards granted a certificate 
excusing the landlord’s failure to make timeous application . 
to have the house registered, and that the house had 
thereafter been registered. 

The question at issue was whether, on the late regis- 
tration of the house, with the consent of the Sheriff, 
decontrol was immediately revived. The defender con- 


- tended that this was not so, and that the house could 


only again become decontrolled when it again came into 
the actual ion of the landlord. 

The Sheriff-Substitute (Macdonald) held that the 
defender’s contention was sound; that at the date of 
application for registration the house merely became 
capable of being decontrolled anew ; and he, therefore, 
re to grant decree of removing. 


Insolvency—Unstamped Insurance Cards. 

It is a frequent experience in bankruptcy practice that 
claims, sometimes of a substantial amount, are made 
by the Ministry of Health and the Ministry of Labour for 
arrears of employees’ unstamped insurance cards, thereby 
seriously affecting the dividends to creditors. As the 
Acts stand at present the onus of reporting such a failure 
te stamp or return cards is on the employee, but an 
employee naturally assumes that this is a matter which is 
being attended to 5 be employer, and, if he does learn 
that his card is not being stamped, he is reluctant to risk 
dismissal by reporting it. Failure to stamp cards up to 
date may result in the employee being out of benefit—a 
serious matter for him—although the cost of the employees’ 
stamp has been deducted from his wages. A more strin- 
gent application of the Acts seems to be called for, and 
several Scottish Traders’ Associations have adopted 
resolutions calling on the Government to introduce 
legislation to remedy the grievance complained of. 


British Association—Aberdeen. 

Sir Josiah Stamp took part in the discussions at a 
number of the meetings of the British Association in 
Aberdeen last month. 

In the Department of Economic Science and Statistics 
a paper on “ The Significance of International Trade 
Accounts ”’ was read by Professor Ogilvie, of the Chair of 
Political Economy in Edinburgh University, who was 
recently appointed Vice-Chancellor and President of 
Queen’s University, Belfast. Professor Ogilvie said that 
what they wanted was not a balance of equality, but a 
balance of equilibrium, and the precise form in which 
they would draw up their account would vary from 
decade to decade, and from age to age. He suggested 
that for the present century, and in a country like our own, 
the large multiplicity of ideas which could be gathered 
together could be put into four main groups. They were : 
(1) Goods ; (2) persons ; (3) long funds ; (4) short funds. 

Explaining what he meant by short-term movements 
of funds, Professor Ogilvie said this was a thing which 
surely deserved a separate place. By it he meant changes 
in the net indebtedness of an area. When all these items 
were added together, one got a sum of receipts at certain 
prices which would be equal to the sum of their expendi- 
ture at certain prices. One might reach equilibrium, 
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but it was no good making a wilderness and calling it 
equilibrium, and economists were profoundly concerned 
as to the way in which changes might come about. 

Sir Josiah Stamp said that he remembered, when he 
tried to write an article on the subject under discussion, 
the difficulties he found in putting his ideas in anything 
like a comprehensible way. He also referred to the 
publication of the Macmillan Report, and said that the 
conclusions then come to were that London was in a very 
insecure position, and then how quickly afterwards they 
felt the terrific strain! Why was it? Because on the 
short funds their information was confined to what was 
given them by the British bankers. Nobody could tell 
what was the danger without the completest information. 

In the matter of American indebtedness to Britain, 
unless the American would come to this country and 
enjoy the scenery and antiquities, there was no other 
way in which we could get our money paid. If he would 
not take our boots, owing to the repercussions on his 
manufacture, and tried to postpone to-day the payment 
of debt, there was no ultimate settlement. 

Sir Josiah Stamp also took part in other discussions, 
including the Departments of Rail Transport and Educa- 
tion. 


Motes on Legal Cases. 


[The abbreviations at the end of each of the cases refer 
to the following law reports, where full reports of the case 
may be found. The Law Reports and other reports are 
cited with the year and the Division, e.g. (1925) 2 K.B.:— 

T.L.R., Times Law Reports; The Times, The Times 
Newspaper; L.J. Law Journal ; L.J.N., Law Journal 
Newspaper; L.T., Law Times; L.T.N., Law Times 
Newspaper; S.J., Solicitors Journal; W.N., Weekly 
Notes ; §.C., Session Cases (Scotland); S.L.'T., 
Scots Law Times; 1.L.T., Irish Law Times ; a 
Justice of the Peace (England) ; ; L.G.R., Knight's 
Local Government Reports ; B.& C.R., Bankruptcy and 
Company Cases. 
The other abbreviations used in modern reports are H.L., 
House of Lords ; A.C., Appeal Court (House of Lords and 
Privy Council); C.A., Court of Appeal; Ch., Chancery 
Division; K.B., King’s Bench Division; P., Probate, 
Divorce and Admiralty Division ; C.S., Court of Session 
(Scotland); J., Mr. Justice (King’s Bench or Chancery) ; 
L.J., Lord Justice ; L.C., Lord Chancellor ; M.R., Master 
of the Rolls; N.I., Northern Ireland; P., President of 
Probate, Divorce and Admiralty.] 


CGOMPANY LAW. 
Hughes v. Union Cold Storage Company. 
Alteration of Rights of Holders. 

Eve, J., held that where a company proposes to alter 
the rights of stockholders, all material facts must be 
disclosed before the stockholders ire called on to vote on 
the proposals. 

(Ch. ; (1934) L.J.N., 76.) 


Strathspey Public Hall v. Anderson’s Trustees. 
Alteration of Memorandum. 

The original objects of a company were to build a public 
hall with shops, which were subsequently completely 
destroyed by fire. The hall and shops were insured, and 
the sum agreed to be paid was £3,836, which fund formed 
the whole assets of the company. Application was made 
to the Court to exclude the building of the public hall 
from the objects of the company and to substitute shops, 
dwelling-houses and warehouses for letting. One-seventh 
of the shareholders objected to the application. 

- The Court of Session refused to confirm the application 
on the ground that the proposed alteration involved a 
fundamental ee in the character of the company. 

(C.S. ; (1984) S.L.T., 385.) 


EXECUTORSHIP LAW AND TRUSTS .. 


In re Gage: Crozier v. Gutheridge. 
Bequest, Specific or General. 

By his will a testator bequeathed to E. M. R. the sum 
of £1,150 5 per cent. War Loan 1929-1947 stock. At the 
date of the will the testator held £1,150 War Loan of that 
denomination, and in pursuance of a notice given to him 
in accordance with the Prospectus of January 11th, 1917, 
of the intention of the Government to redeem the 5 per 
cent. War Loan 1929-1947, the testator applied for repay- 
ment ; and in December, 1932, he was repaid in cash 
in respect of his said hoiding. On April 23rd 1933, the 
testator died, not then being the holder of any War Loan 
of the description of the War Loan so bequeathed. 

It was held (1) that upon the construction of the will 
the bequest was a general bequest ; (2) that the 34 per 
cent. War Loan in which the testator’s holding would 
have Deen “ continued ” if he had not elected to claim 
repayment of his holding of the 5 per cent. War Loan was, 
for the purpose of giving effect to the general legacy, the 
same War Loan as the 5 per cent. War Loan 1929-1947 ; 
and (3) that the legatee was entitled either to call upon the 
trustees of the will to purchase for her £1,150 34 per cent. 
byline Loan or to be paid such a sum as would purchase 

e 

(Ch. ; “(1984) 1 Ch., 536.) 


REVENUE. 


Dinshaw v. Bombay Commissioner of Income Tax. 
Debt Due from a Limited Company. 

Whether for the purpose of income tax a debt is wholly 
or partly and to what extent bad or irrecoverable is in 
every case, whether the debtor is an individual or a joint 
stock company or other entity, a question of fact to be 
decided on a consideration of the relevant facts of the 
particular case, and there is no justification on any 
principle or authority, for holding that a debt due from 
« limited company which is still a going concern is in- 
capable of being treated as a bad debt. 

(P.C. ; (1934) 50 T.L.R., 527.) 


Inland Revenue Commissioners v. Wilson’s 
Executors. 
Abatement for Costs of Management. 

A claim for compensation for disturbance was made 
against a landlord by tenants of a farm whose lease had 
expired. The landlord paid the tenants £850 in settle- 
ment, his own expenses being £844. He claimed abate- 
ment of income tax in respect of these sums under 
Schedule A, No. V, rule 8, on the ground that they were 
costs of management. 

The Court of Session held that ruie 8 did not include a 
payment of such sums by the landlord in these circum- 

- stances. 
(C.S.; (1984) S.C., 244.) 


Prudential Assurance Company v. Commissioners of 
Inland Revenue. 
Stamp on Endorsement of Life Policy. 

A proposal form contained a statement by the assured 

as to her age. Subsequently this was found to be incorrect 
and it was rectified by an endorsement on the policy. 
The Commissioners decided that both policy and endorse- 
ment were separate instruments, and each required the 
appropriate stamp duty. The company contended that 
= policy and the endorsement formed one instrument 
onty. 
It was held that the Commissioners were right, for by 
the Stamp Act, 1891, sect. 8 (2) if more than one instru- 
ment be written on one piece of paper each must be 
stamped, and by sect. 91, “* policy of insurance ” includes 
every writing whereby any contract of insurance is 
evidenced. As it was quite clear that the endorsement 
evidenced the contract of insurance, it was therefore an 
instrument, and was liable to separate stamp duty. 

(K.B. ; (1934) W.N., 163.) 
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